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4 PROEME. 


10 THE 


THIRD. PART of the INSTITUTES. 


N the boron 1 Part of the a we hav ſpoken wt of 5 

| acts of parliament, ( Viz.) of Magna Carta, and many an 

cient and other acts of parliament, which we have ex- 

1 plained, and therein obſerved which of them are declaratory of 
the ancient lawes of this realme, which are introductory of new, 


and which mixt: all of them (excepting a very few) concerning i 


5 common Shs: and theſe two great Faden meum and! tuum. 0 


"ſc this Third Part of the Inflitutes, 1 we are : to treat + EY 


a viz. of high treaſon, and other pleas of the crowne, and criminall 
cauſes, moſt of them by act of parliament, and ſome by the 
2 common law: in which caſes the law of all other i is moft neceſ= 
ſary to be knowne, becauſe it concerneth the ſafety of his ma- 
5 jeſtie, the quiet of the common-wealth, and the life, honour, 


fame, liberty, blood, wife, and poſteritie of the party accuſed, 


befides the forfeiture of his lands, goods, and all that he hath: 
| for it is truly faid of theſe laws, Relique leges privatorum ho- 
minum c ommodis proſpiciunt, he regiæ majeſtati, ſubditorum vite, 
ac publice tranguillitdti conſulunt. And that in theſe caſes the 


ancient maxime of the law principally holdeth, Miſera ſervitus 


See the 1. reg . 


of the Inſtitutes 


ſect. . Gi 


Malum non * 5 0 | 
cientem, ſed de- 


cientem cauſam. 


Evill hath not 

an efficient, but 

a a deficient cauſe, 

» by reaſon of the 
want of ſome 


vertue or not- 


ble good. 


Staaford, 


thu ubi j 1 of val um aut e And where ſome . object 
againſt 


A PROEME to » 
init tis Jawes of England, that they are darke and hard to he | 


. underſtood, we have ſpecially in theſe and other parts of the 
Inſtitutes opened ſuch windowes, and made them ſo lightſome, | 
and eaſie to be underſtood, as he that hath but the light of na- 

ture, (which Solomon calleth the candle of Almighty God, 

Prov. 20. 27.) adding induſtrie and diligence thereunto, may 5 
eaſily diſcerne the ſame. And that may be verified of theſe 
lawes, that lex eff lux, Prov. 6. 23, the law itſelfe ; Is a light. 

See Rom. 2. 14. And when we conſider how many acts of 

parliament ( publiſhed ; in print) that have made new treaſons and 

other capitall offences, are either repealed by generall or expreſſe 

words, or expired: how many indictments, attainders of trea- f 

: ſons, felonies, and other crimes, which are not warrantable by - 
law at this day: : and how few book-caſes there have been pub- 8 
| liſhed of treaſons, (though a ſubject of greateſt importance) and 
2 | thoſe) very ſlenderly reported: we in reſpect of the places which : 
we have holden, and of our own obſervation, and by often con- 
TH ferences with the ſages of the law in former times concerning 5 
1 criminall cauſes or pleas of the crowne, have thought good to 
| publiſh this third part of the Inſtitutes, wherein we follow that 
old and ſure rule, Quuod judicandum eft legibus, et non exemplis. 

A worke arduous, and full of ſuch difficultie, as none can either 

feele or beleeve, but he onely which maketh tryall of it. And = 

Se albeit it did often terrifie me, yet could it not in the end make 

me deſiſt from my purpoſe; ( eſpecially i in this worke) ſo farre 3 
hat the love and honour of my country, to paſſe * allla- BB 
i COTM - own doubts, and dificultics, prevailed with me. „ | 9 
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þ Wu This, as s other parts of the Inſtitutes, wee e have fe forth 3 in 
= our Engliſh tongue, not onely for the reaſons in the preface to 
the firſt part of the Inſtitutes alledged, which we preſume may 
: ſatisfie any indifferent and prudent reader: but ſpecially this 1 
55 treatiſe of the pleas of the crowne, becauſe, as it appeareth by 9 
P that which hath been ſaid, it concerneth all the ſubjects of the 
realme more neerly by many degrees, then any of the other. 


Pal ce cent, 2. fo. Hereunto you may adde that which Robert Holcoth an Engliſh - 


man 


2 bird Part of the Infltuts. 


man ſurnamed Theologus magnus, upon the ſecond chapter of 
the book of Wiſdome, in or about the 20. yeare of king E. 3. 5 
wrote to this effect. Norrunt hiſtoriæ quod cum Ii llielmus 
us Normannorum regnum Angliæ conquiftviſſet, deliberavit quo- 55 
noclo linguam Saxonicam poſſit deſiruere, et Angliam, et Norman- 5 
. niam in idiomate accordari, et ideo ordinavit, quod nullus in | 
5 curia regia placitaret niſi in Gallics, et iterum quod puer quili- ; 
bet ponendus ad literas addiſceret Gallicum, et per Gallicum La- i 
tinum, que duo uſque hadie obſervantur. Heæc ille. But the ” 
ſtatute of 35 E. 3. cap. 15. made not long after Holcoth wrote, 
hath taken theſe edicts of a conqueror away, and given de 
honour to our Engliſh language, which is as copious and ſig- 
nificant, and as able to expreſſe any thing in as few and apt 
: words, as any other native language, that is ſpoken at this day. 5 


: And (to ſpeake what we 1 we e would derivefrom the LR — 
| . as . as we . 5 


| When 1 the firſt died, all the iſſue male. * we Can- 


- queror, and of his ſonnes were : dead without iſſue male. 


35 E. 3. ca. 16. 


The 1 of FRED H. 1. . A of Malcolme 6 
5 a king of Scotland firnamed Canmor, and of Margaret his wife, = 
. who was the granchild of Edmond Ironſide king of England, 5 
vis. the ſaid king Edmond had iſſue Edward ſirnamed the 
| Outlaw, becauſe he lived a long time beyond ſea with Salamon = 
king of Hungary out of the extent of the lawes of this realme. 
Edward had iſſue the ſaid Margaret his eldeſt daughter, famous 5 
| for her piety and vertue ; ; ſhe had iſſue Mawde wife of king H. In -- TOY 
who by her had iſſue Mawde, of whoſe Engliſh blood by Geb- 


fery Plantagenet earle of zen all the Ting of 8 are li- 
neal] y — 


We have i in this Third Part of the 1e cite. our an- _ 


- clans authors, and bookes of the law, viz. Bracton, Britton, the 5 
Mirror of Juſtices, Fleta, and many ancient records, never (that 
we know) before publiſhed, to this end, that ſeeing the pleas of 
: the. crown are for the weſt 5 Port n upon, or declared by 
9 — ſtatute 
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y PROEME, he: 7 


5 Natute lawes, the ſtudious reader may be inſtructed what the 
common law was before the making of thoſe ſtatutes, whereby 
he ſhall know, whether the ſtatutes were introductory of a new 

| law, declaratory of the old, or mixt, and thereby perceive what N 

5 was the reaſon and cauſe of the making of the ſame, which will : N 
: great! / conduce to the.£ true eee Wercaf. 8 


We ſhall firſt treat 1 the higheſt and moſt We crime e of | | 
high treaſon, Crimen laſe majefatis ; ; and of the reſt ; in order, 
. hs they a are s grouer and mary adious then others. T7 


15 
1 
0 
£2) 
* 

1 

ts A 
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declariſment (2) que enſitiſt. | 
compaſſer (4) ou imaginer (5) la mort (6) naſtre ſeignior (7) 


. 


8 ſtatute of 25 E. 3. de proditionibus, is declared in 
certaine particular cafes, what offences ſhall. be taken to 
be treaſon, with this reſtriction, that if any other caſe ſup- 
poſed to be treaſon ſhould happen before any juſtices, the juſtices 


25 E. 3. cap, 2d | 


ſhould tarry without going to judgment of the treaſon, till the 


caſe be ſhewed before the king and his parliament, whether it 
ougght to be adjudged treaſon or other felony : therefore we 
will lay our foundation upon, and begin with that act of par- 
liament, the letter whereof in proprio idiomate enſueth 


e berr eiiour wt ire iurvrs 
2 heures gen caſe doit ęſtre dit treaſon (1), et en quel caſe 
nemi, le roy a le requeſt des ſeigniours et commons ad fait 


 Coftaſſawoire, quant home (3) fait 


(e roy (8), madame ſa compaigne (q), ou de lour fitzeigne et 
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file le roy nient marie 


F 
1 5 1 


heire (10), ou fi home violaſt la compaigne le roy (11), ou leigne 
ou la compaigne leigne fitz (12) 
et heire le roy. Ou fi home leve guerre enconter noftre ſeignior 
te roy (14) en ſon realme, ou ſoit aidant as enemies noftre dit 
Seignior-le roy en ſon realme, donnant a eux aid, ou comfort en ſon 


(13), 


roialme, ou per aylours (15), et de ceo provablement ſoit attaint 


die overt fact per gents de lour condition (16). Et fi home coun- 
terface le grand (17), ou privie ſeale le roy, ou ja monye (18). 
Et fi home apport faux money en ceſt roialme counterfait al 

mony dangliterre, ſicome la mony appelle * Luſbeburgb, ou auter 
ſembleble a la dit mony dangliterre, ſachant le money gſire faux (19) 
pur merchander ou payment faire en diſceite notre dit ſeignior le 

roy et de fon people. Et ſi home tuaſi chancellor, treaſurer, ou 
luſtices noſtre ſeignior le roy del un banke ou del auter, iuſtices 
in eire et daſſiſes, et touts auters iuſtices aſſignes de oier et 
terminer , eſteaunts en lour places en feſants lour offices. Et ſoit 
4 entendre que les caſes ſuiſnomes doit eſtre adjudge treaſon, que 
fe extent a naſtre ſeigniour le roy et ſa roiall majeſtie : Et de 


- _ 


tiel manner de treaſon la forfeiture des eſcheates appertenont a 


neftre ſeignior le roh, cibien des terres et tenements tenus des auters, 


come de luy meſme (20). 


* 


Divers opinions. 25 3 
Ad fait declariſ 


Nita, This is a 

law for the moſt 
part declaratory, 

but addeth alſo 


divers things to 


the ancient laws . 


* Luſheburghs, 


Alias Luxen 


burghs were a 

kinde of baſe 
coine to the _ 
likeneſſe of our 
Englith money, 
ſo called, be- 
cauſe they were 


coined in Luſhe- 


burgh, which 


ſometime was an 


earledume, and 
after a duke- 


dome. See Chau. 
cer in the Pro= _ 
logue to tbhbe 
Monk's Tele, 

the hoſt ſpeaking _ 


to a luſty monk, 
ſaith, God Wot, | : 
no Luſpburgbes 
pay ye, that is 


(upon the cohe- 


rence of the 
verſe) No pay- 
ment make ye 
that is not f. Il 
and currant. 
+ Injuria ilfata 


judici ſeu locum te- 


nenti regis videtur 
ipſe regi illata, 
maxime fi fiat, in 
exercente Mcium. 


o 


High Treaſon. 8 Cap. 1. 


5 l, WIr RE A S divers opinions have been before this 

| time, in what caſe treaſon ſhall be ſaid, and in what 

not; the king at the requeſt of the lords and of the commons, 

haath made a declaration in the manner as hereafter followeth: 

that is to ſay, when a man doth compaſle or imagine the death 
of our lord the king, of my lady his queene, or of their eldeſt 
ſonne and heire: or if a man doe violate the kings compagnion, 


or the kings eldeſt daughter unmarried, or the wife of the kings 


eldeſt ſonne and heire: or if a man Joe levie warre againſt our 
lord the king in his realme, or be adherent to the kings enemies 
in his realme, giving to them aide and comfort in the realme 
or elſewhere, and thereof be provably attainted of open deed by 
people of their condition. And if a man counterfeit. the kings 
great or privie ſeale, or his money: and if a man bring falſe 
money into this realme counterfeit to the money of England, 
as the money, called Luſheburgh, or other like to the ſaid 
money of England, knowing the money to be falſe, to merchan- _ 
die or make payment, in deceipt of our ſaid lord the king and 
of his people. And if a man flay the chancellor, treaſurer, 
odr the kings juſtices of the one bench or the other, juſtices in _ 
Eire; or juſtices of aſſize, and all other juſtices aſſigned to heare 
and determine, being in their place doing their offices. And 
it is to be underſtood, that in the caſes above rehearſed, it 


ougnt to be judged treafan, which extend to our lord the king 


y 1 H, 6 cap. 197 | 


and his royall majeſtie; ; and of ſuch treaſon the forfeiture ß 
the eſcheates pertaineth to our lord the king, as well of the 
. lands and tenements Hoiden of Conn as of himſelf. 2 


And eit nothing can concerne the king, bis crowne, and . 
5 dignity, more then crimen læſæ majeſlatis, high treaſon: yet 
at the requeſt of his lords and commons, the bleſſed king by 
Authority of parliament made the declaration, as is above-ſaid; 
and therefore, and for other excellent lawes made at this par- 
liament, this was called benedifum parliamentum, as it well 
deeſerved. For except it be Magna Charta, no other act of 
parliament hath had more honour given unto it by the king, 
lords ſpirituall and temporall, and the commons of the realme _ 
for the time being in full parliament, then this act concerning 
treaſon bath had. For by the ſtatute of 1 H. 4. cap. 10. re- 
Ceiting that where at a parliament holden 21 R. 2. divers 
|  paynes of treaſon were ordained by ſtatute, in as much as there 
was no man did know how to behave himſelfe, to doe, ſpeak, or 
ſay, for doubt of ſuch paines: It is enacted by the king, the 


lords and commons, that in no time to come any treaſon be 


1 F. 6. cap. 12. 


1 Mar, cap. 1. 
; Self, 3 1. | | 


5 judged otherwiſe, then it was ordained by this ſtatnte of 25 E. 3. 50 
The like honour is given to it by the ſtatute of 1 E. 6, Cap. 12. 


and by the ſtatute of -1 Ma. cap. 1. ſeſſ. 1. different times, 


but all 5 . in the magnifying and extolling of this bleſſed 
A2 f 25 E 5 _ * * ſpeak more 
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Cap. High Treafon 


hereafter. But to proceed to give a light touch how ether acts 
of parliament have been called. The parliament holden at Ox- 


ford, an. 42. H. 3. was called inſanum parliamentum. 12 E. 2. 


the parliament of whitebands, albarum fibularum or metellaruni. 
5 E. 3. parliamentum bonum. 10 R. 2. parliamentum quod fecit 
mirabila, that wrought wonders, 21 R. 2. magna parliament. 

6 H. 4. parliamenti indoctũ, lack-learning parliament. 4 H. 6. 
parliamentũ fuſtiu, the parliament of bats. The ſeflion of * 
parliament in an. 14. H. 8. called the black parliament. 

The act of 1 E. 6. was called parliaments pium, the pious. 
parliament. And the ſaid act of 1 Mar. parliamentũ propitium, 
the merciful parliament, The parliaments of queen Elizabeth 
ſtiled pia, ju/ta, et provida. The parliament holden anno 21 
of king James, called Flix parliamentum, the happy parlia- 
ment. And the parliament holden in the third yeare of our 
ſoveraigne lord king Charles, benedictum parliamentum, the 
bleſſed parliament. The ſeverall reaſons of theſe former ap- 
pellations appeare of record and in hiſtory, and the latter are yet 

freſh in memory. At the making of the ſtatute of 25 E. 3. 
the high courts of juſtice were furniſhed with excellent men, 
Vi. Sir William Shardſhill knight (ſhortly written in bookes _ 
| Shard) lord chiefe juſtice of the kings bench, and his compag- 
nions juſtices of that court; Sir John Stonor knight, commonly 
written in books Stone, lord chief juſtice of the court of com- 
mon pleas, and his compagnions juſtices of that court; and 
Gervaſius de Wilford, lord chiefe baron of the exchequer, men 
famous in their profeſſion, and excellent in the knowledge of _ 
the lawes. At the making of the ſtatute of 1 H. 4. were Sir 
Walter Clopton knight, lord chiefe juſtice of the kings bench _ 
and his compagnions juſtices of that court; and Sir William _ 
_ "Fhirning knight, lord chief juſtice of the court of common 
pleas, and his compagnions juſtices of that court; and Sir 
John Caſſie knight, lord chiefe baron of the exchequer; men 
equall to any of their predeceſſors in the knowledge of the _ 
lawes. At the making of the ſtatute of 1 E. 6. were Sir _ 
Richard Liſter knight, lord chiefe juſtice of the kings bench, 
and his compagnions juſtices of that court; and Sir Edward _ 
Montague knight, lord chiefe juſtice of the court of common 
pleas, and his compagnions juſtices of that court; and Sir 
Roger Cholmeley knight, lord chiefe baron of the exchequer; 
men of that excellency, as they were worthy of the name of 

Ihe worthies of the law. At the making of the ſtatute of 

I Mar. were Sir Thomas Bromley knight, lord chiefe juſtice of 
the kings bench, and his compagnions juſtices of that courtz 
and Sir Richard Morgan, knight, lord chiefe juſtice of the court 
of common pleas, and his compagnions juſtices of that court; 

and Sir D. Brook knight, lord chiefe baron of the exchequer, 

men renouned for their great knowledge and . judgement in 
their profeſſion, All theſe we have named in the honour of 
t 88 "cham, 


7—— > ” 7 5 1 k 
N 
= i = 


„„ ol 3 
opal CBT eee EE SR Ea Es 


Cap. 1. 5 


IF 


3 | £2 High Treaſon. 


them, and of their faniilies aid poſterities, for that they in 
their ſeverall times were great furtherers of theſe excellent 
lawes concerning treaſon. In memoria æterna erit juſtus. 
And all this was done in ſeverall ages, that the faire lillies and 
roſes of the crowne might flouriſh, and not be ſtained by ſevere 
and ſanguinary ſtatutes. But let us come to the act it ſelfe, 
and for the better underſtanding thereof, and of the boox- 
| caſes, and other records grounded upon the ſame: let us 
divide this act concerning high treaſon into ſeverall claſſes or 
. ys and then MINE. the ſame 1 in order. 


By compaſſing 8 Jand declaring the 
lor imagining 3 Queene, f ſame by ſome 
* the death of the 3 overt Tn. 
The "mY con- a “% VV, | (Chancellor. | 5 
| ecrneth W JJ a Ae 
: T Juſtices ofthe one In thate - 


. 5 8 


n I ͤ Bench or other.] places 
1 | By k killing 1 Juſtices i in eyre. & doing 
their 


5 murdeiingefthe Juſtices of atlize, | 4 
1 ¶Juſtices of oĩier 1 | offices. 
| and terminer, Ts 
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The ſecond concerneth, "the Uu Pry PO or - queene. "CES 
= eee that is, to vio-9 the kings eldeſt dee 
: te or cy to E the piinces wite, : | 


for he third i is levying war ar againſt the king. 


= 4 % The fourth is 1 to the An enemies in W 
W beine, or without, ; and declaring the lame * ſome. overt 


„ the great banks.” „ end, 
The fifth is counterfeiting of ? the privie ſeale. „ 
5 1 the King $ coyne. SOLES. 


2 The Gia Pet laſt, 3 an into this realme counterfeit : 

money to the likeneſle of the kings coine, c. 5 

So as treafon is membrum diviſum, and theſe ſeverall claſſes 
or heads are nembra dividentia, And if the offence be not | 
$a within one of theſe claſſes or heads, i it is no treaſon. 9 > 


1 Treafes) is derived "RO [trakir) which | is RTP to 
detray. Tralue, betrayed, and 2. abifine, ber e treaſon, ® 
Load — it ſelfe | 
Detegit imbelles animos, ol forti ter auclens 
Proditio, 
ne 6 Can Wh fo. 1 16. ca, 61. 55 edition (Uapopd rpice) 


aume 1 


TIDES, Ds WP rj N 
JJ 


r r 
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8 8 inter ſeelera ure humano inexpiabilia, Treaſon is di- 
vided into two parts, viz. high treaſon, alta proditio, and into petit 
treaſon, proditio parva. The Latin word uſed in law is proditio (d 
prodere) and chereof cometh proditori?, which of neceſſity muſt be 


ing both man and woman. 


from ſecular juriſdiction, 


* fſpordere in lac parte. 

bury, York, and Dublin, and their ſuffragans came to the barre, 
__ claimed his 'priviledge, and took him away; and he was ſo far from 

8 8 as he was after tranſlated to Worceſter, and after to 


1 diſcretion. 


HII gh Treaſon. 


uſed in every indictment of treaſon, and cannot be expreſſed by any 


BY other word, periphraſis, or circumlocution. 


(2) Ad ai: declariſement.] This law is for the moſt part decla- 


(3) Juan. home, &c. 7 This ak to both Gries, homo includ⸗ 


This act is generall, and therefore ex- 
tendeth to ſome perſons which claimed a priviledge to be ex-mpted 


And thereupon the archbiſhop of Canter- 


incheſter. But this ſtatute (to cleare all doubts) extendeth to all 


= perſons, *as well eccleſiaſticall as temporall, and fo hath it ever 
= Afince been put in execution, as hereafter in divers caſes | 1: appear 
; eth. See hereafter cap. Murdre et Larceny. 


A man that is non compos mentis, as ſhall be ſaid more fully here- 


hs after | in the next ſection, or an infant within the age of diſcretion 
is not (un home) within this ſtatute; for the principall end of pu- 
niſhment is, that others by his example may feare 10 offend, ut 
ä ad paucos, metus ad omnes perveniat: but ſuch puniſhment can 
be no example to mad-men, or infants that are not of the age of 
And God forbid that in caſes ſo penall, the law ſhould 
not be certaine; and if it be certaine in caſe of murder and e 
4 a fortiuri i, it oug ht to be certaine in caſe of treaſon. 


If a man commit treaſon or felony and confefth the ſame, or be 


8 thera otherwiſe convict, if afterward he become de non ſane me- 
morie (qui patitur exilium i he ſhall not be called to anſwer; 
MM after judgement he become de non ſane memerie, he ſhall not be 
BY executed, for it cannot be an example to others. 


And All aliens that are within the realme of Auen and 196 
Fe * are in amity with the king of England, are within the 
protection of the king, and doe owe a locall obedience to the king, 


(are lomes within this act) and if they commit high treaſon againſt 
the king, they ſhall be puniſhed as traytors, but otherwiſe it. is of 
an enemy, whereof you may reade at large, lib. 7² Coin: $ al; 
* 6, &c. and 17, &c. | 
(4) Lait compeſſer.] Let us ſe firſt what the compaſing or ima- 
1 gining the death of a ſubject was before, and at the time of the cap. 73 
5 making of this ſtatute, ® when vluntas reputabatur pro facto. And 


Þ Bracton faith, that Heclatur voluntas et non exitus, et nihil intereſt 
utrum quis e aut cauſam mortis 7 beat. So as when the law 


Was o holden, he mult cauſam mortis præbere, that is, declare the 


— ſame 


| (For example,) * Adam de Orleton bi- 
Mop of Hereford was indicted of high treaſon for aiding the Mor- 
timers, & c. with men, and armour 175 20 king E. 2, &c. Where- 
upon he was arraigned, and alledged /e a of 2 Menſa Dei, et ſanctæ 


_ eccleſice, et abſque licentia domini ſummi pontificis non poſſe nec d. bere re- 


cap 2. 8 


2 Rot. Romana. 
17 E 2. m. 6. 


Rot. Clauf. 
1. part 1. 
- memb. 13. 
ratory of the ancient law, and therefore this word (declariſement) is 


uſed. But yet the ſtudious reader ſhall obſerve, that in divers clauſes 


it addeth to the former law, whereunto this word ( declari iſement) will 
luficiently extend, 


Artic, Cleri. 
9 E. 3. cap. 15, 8 
18. . 21 E. 3 = 
eng 
Rot. 173. 


| Priwilegium ſeeu-. 
lare non competit 
ſeditioſo equicantl | 


cum armis, Se. 
ſecundum lege 


Dee, 
25 E. 3. ſtat. 1. 


cap. 4. which was 
betore this act. 


Mich. 31 E., 3 


coram rege Rot. ä 


55. Buck. Abbot 
de Mifſeny. ES. 
See in the Chap. 
of Clergyin what 1 
cafes the privi- 


ledge or clergy _ 
18 taken away. 


To perſons ee- 5 
cleſiaſticali 0 5 
| temporall. 


Bract. lib. 3. 129. | 
121. 134, 138. 
Britton, 5. 18. 
Fleta, cap. 23. 30. 
Mirror, cap. 1. 


all. 27: ., 
OO Ws 7 Wa 
23.13, 2183 
31. 1, Mar. Dier, 


104. Tr. 32 E. 1. 
Coram rege. 15. 


8 E. 2. Corone. 5 
369. 395. Cuſ- 


tum. de Norm. 15 


cap. 79. fo. 9495. 
33 H. 8. cap. 20. 


"I & 2 Mar. c. 10. 


To aliens. 
a See hereafter, 


Where 4 how = 


wvoluntas reputa- 


batur pro facto, by 
the ancient law 


and the change. | 
thereof, | 


d Bradtony fol 


TRE 
appeale de ho- 

micide, 3 E. 3. 
Cor. 383.25 E. 3. : | 
42, cor. 139..26, - 
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— 2 Bract. lib. 3. ee ag mortem regis. And Britton. fol. 16. grand treaſon 


eft a compaſſer naſtre mort. and fo. 39. b. cyface lencuſor ſon appeale GWS. 
= il cya meſme cti John pur parler tiel mort, ou tiel treaſon Sc. And 
Fleta faith in his title de crimine læſæ majeftaits, fi quis mortem regis _ 

 auſu temerario machiuatus fuerit Oc. quamvis voluntatem non perduxit 


f. 118. Britton, 


Compaſſe WIS 


e 18 E. 2. tit. 
Cor. 383. 


Note this word 


as dead, whereupon they fled; the huſband recovered and made hue 


High Treaſon. Cap. Is 


ſame by ſome open deed tending to the execution of his intent, or 


which might be cauſe of death, as juſtice © Spigurnel reporteth a 
caſe adjudged; that a man's wife went away with her avowterer, 
and they d compaſſed the death of the huſband, and as he was rid. | 
ing towards the ſeſſions of oier and terminer and gaole-delivery, 

ay aſſaulted him and ſtroke him with weapons, that he fell downe 


aaldadlvnd cry, and came to the ſeſſions and ſhewed all this matter to the 
* $4 bec volun- Juſtices, and upon the warrant of the juſtices, they were taken, in- 


' yas non intellecta 


Fuit de voluntate 
nudis werbis. aut 


teriptis propalata 
7 4 na man. 
| Feſtata fuit 8 
1 133 factum, | | 
; 4 e 0 his maſters bed, where he lay aſleepe, and with a knife at- 
ee tempted with all his force to have cut his throat; and thinking 
_ quantum in ipſo 

Fuit, ad occiden- 
ama f K.. 


4 eſt, cum quis 


be no felony. 


cap. 14. lib. 1. 


— 


Note the word 
n 


Fleta, fi b. I. 6.21. 


cap. 2. | II. 5 
Note ths word 


Mirror, c. 2. § 11, 


De lappeale de 
r 


Rot. pat. 2 5 E. 3. 


part 1. m. 16. 
Vide Mic. 4 H. 4. 


Coram rege. 


Rot. 22. 


See hereof more 


in the 57 cha. of 
Appeaies. * 


| Bracton, Britton, | 
Fleta, &c. HEY 


dicted, and arraigned; and all this {peciall matter was found b 


verdict; and it was adjudged that the man ſhould be hanged, and 


the woman burnt. And Sir William Beresford, chiefe juſtice of the 
common pleas ſaid, that before him and his en oj juſtices 


of oier and terminer and gaole-delivery, a youth was arraigned, 
for that he would have flolne the goods of his maſter, and came 


that he had indeed cut it, he fled, whereupon the maſter eried out, 
and his neighbours apprehended the youth; and all this matter 


jos being found by ſpecial verdict, in the end he was adjudged to be 
© Infidiator wia- | | 
rum. See here- 
Aber, cap. 3. 
De Herefie, 
25 E. 3. 42. 27. 
all. p. 38. 4 H. 4. 
8 Ca. 2.13 H. 4. 7. | 
-. Wat ſee 9 E. 4. 
. . ee, 
vViarum without 
taking of ſome- 
mY what, reſolved to 


hanged, &c. Quia * woluntas reputabitur pro facto. So as it was 
not a bare compaſling or plotting of the death of a man, either by 


word, or writing, but ſuch an overt deed, as is aforeſaid, to man 
feſt the ſame. So as if a man had compaſſed the death of another, 1 


and had uttered the ſame by words or writing, yet he ſhould not 


have died for it, for there wanted an overt deed tending to the 
execution of his compaſling, But if a man had imagined to 


murder, or rob another, and to that intent had become in/idiator 
viarum, and aſſaulted him, though he killed him not, nor took an 


thing from him, yet was it felony, for there was an overt deed. 

88 But in thoſe days, in the caſe of the king, if a man had compaſſed, 
Vi. lib. 1. fo. 29 b. 

Al. Poulter's 

cCaſe. Vid. poſtea 

. Cap. 16. Rob- 

| bery, in fine. 
Glanvil, Ab. 14. 


or imagined the death of the king (who is the head of. the common- 


wealth) and had declared his compaſling, or imagination by words 
or writing, this had been high treaſon, and a ſufficient overture by 
the ancient law. And herewith agree all our ancient books. 
Glanvil faith, cum quis de morte regis, Ec. infamatur, &c. 


HBracton in the title de criminibus læſæ majeſtatis. Ipſe accuſatus 


ad cfctum And the Mirror ſaith, crime de majeſtic eft un peclie : 


horrible fait al roy Fc. p. ceux g. occirent le roy, ou compaſſant a faire. 


And it will delight you (in reſpect of reverend antiquity) to heare 


a preſident of an appeale (which then and after was in uſe) of high + 
treaſon, en pleine pliam. c. en temps roy Edmond en ceſtes parolx. 
 Recelyn icy dit vers Waligrot illong. g. a tiel tour tiel anne del raigne de 


ticl roy, en tiel lieu vieut celuy Waligrot a ci Recelyn, et luy trova deſire 
en compa:.y, et en aide enſemblement ove Atheling, Thurkild, Ballard, et 


autres de faire priſoner, ou en tache pur occire nrt ſcignior le roy Edmond, 


ou en auter manner p. coupe feloniouſment, et a ceo faire fuer entreinres 


à ceo counſel celer, et a ceo felony i int fornit ſolong. leur poter. Buy all 


which it is manifeſt, that compaſſing, machinating, counſelling, &o. 


. _—_ 


Cap. I: : Hi gh | Treaſon. : 
to kill the king, though it hath no other declaration thereof but by 
words, was high treaſon by the common law. 
verb. per overt fait, et de ceo provablement, Mc. 


And fee hereafter,” 


(5) Fait compaſſer on imaginer.] So as there muſt be a compaſ- 


| Eng or imagination, for an act done per infortuninm, without com- 


paſſing, intent, or imagination, is not within this act, as it appear- 
eth by the expreſſe words thereof. Et afus non facit reum, niff 


mens fit rea. And if it be not within the words of this act, then 
by force of a clauſe hereafter, viz. Et pur ces que pluſers auters, g. 


It cannot be adjudged treaſon, untill it be declared treaſon by par- 


liament, which is the remedie in that caſe, which the makers of 
the law provided in that cafe. This compaſſing, intent, or ima- 


O 


gination, though ſecret, is to be tryed by the peers, and to be diſ- 


covered by circumſtances precedent, concomitant, and ſubſequent, 


with all endeavour evermore for 
was the caſe of Sr. Walter Tirrel | 
day of Auguſt ann. 13 Williel. 2. aun. dom. 1100 being a hunting 
with the king in the new foreſt, was commanded by the king to 
| ſhoot at a hart, exiit ergo telum volatile, et obſtante arbore in obliquum 


 reflexum faciens, per medium cordis regem ſauciavit, qui ſubito mortuus 


It appeareth alſo by the Cuſtumer of Normandy, treating of 


treaſon, and the expoſition of the ſame, that this act was not trea- 


ſon. To calculate or ſeek to know by ſetting of a figure or Di ds... 
.17 E. 4. de The 
Burdit. al. ſed _ 
judicandum eſt 
legibus, et non 
apr Tags | FROM 2 gf 7 exemplits 
felony during the liſe of queen Eliz. which before was puniſhable | 
C•V•%%%%% ( Eo Ee ane en 
I The ancient law was, that 


_ witchcraft, how long the king ſhall raigne or live, is no treaſon, 
for it is no compaſling, or imagination of the death of the king, 
within this ſtatute of 25 E. 3. and this appeareth by the judgment 
of the parliament in 23 Eliz. whereby this offence was made 


if a mad man had killed or offered to 
Kill the king, it was holden for treaſon; and ſo it appeareth by king 
Alfred's law before the conqueſt, and in lib. 4. in Beverlyes caſe, 
But now by this ſtatute and by force of theſe words, fat compaſſer 
con imaginer la mort, he that is non compos mentis and totally deprived 


pol all compaſlings, and imaginations, cannot commit high treaſon 

by compaſling or imagining the death of the king: for Furious foro 
aüurore punitur: but it muſt be an abſolute madneſſe, and a totall 
dieprivation of memorie. And this appeareth by the flatute of 


* ſafety of the king. This 
a French knight, who the firſt 


Mat. Par. pa. 51. 
Holling. pa. 26.b. 


Mat. Weſtm. 


W. Malmeſbury, | 


Cuſtum. de Nor. | 
__ 
Vide inter In- 


23 Eliz. cap. 2. 
Inter leges Al- 


veredi, cap 4. 


I'b 4+ fo. 124. N 


Beverlie's caſe. 


Ovid. Scilicet in 


ſuperis etiam for- 


tuna luenda ſt. 


Nec weniam lr ſo 
numine, caſus ba- 


33 H. 8. for thereby it is provided, that if a man being compos _ 


muentis commit high treaſon, and after accuſation, &c. fall to mad- 


neſſe, that he might be tryed in his abſence, &c. and ſuffer death, 
as if he were of perfect memory: for by this ſtatute of 25 E. 3. 


a mad man could not commit high treaſon. It was further pro- 


vided by the ſaid act of 33 H. 8. that if a man attainted of treaſon 

became mad, that notwithſtanding he ſhould be executed; * which 
cruell and inhuman law lived not long, but was repealed, for in 
that point alſo it was againſt the common law, becauſe by in- 


tendment of law the execution of the offender is for example, ut 


pena ad paucos, metus ad onmes perveniat, as before is ſaid: but ſo it 
is not when a mad man is executed, but ſhould be a miſerable 
ſpectacle, both againſt law, and of extreame inhumanity and 
cruelty, and can be no example to others, oo em 


34 


(6) Mort. 


33H. 8. cap. 20. 
* 1 & 2 Ph. and 

Mar. ca. 10. 8 
2 Bract. lib, Jo 5 
ä 


a diſheriter.. 
Fleta, lib. 1. 
cap. 21. | 
Mffrör er 1. U 
Vers roy de la 
—A TRAY 


Britton, cap. 8. 
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3 Mar, Dier. ==} Le roy.] Is to be underſtood of a king regnant, and not of 
one that hath but the name of a king, or a nominative King, as 


171 


Mar. cap. 10. 5 


1 | Vide 11H, 7-C.1, 


oe 


Hil. 1 Ja. in the 
caſe of Watſon 
and Clark ſemi- 
nary prieſts. | 


5 Bee the pre- ; 


Pour ceo que divers 
cpinions cunt ire 
eins ceux beures, 

Nu gen caſe doit 

eſtre dit treaſon, et 
in quel caſe nemi. 


— 
r * 2 N AP * Fw 


4 E. 3. num. 5. 


. q a * 
8 . . 8 
* : 4 ' 


213 Eliz. cap. 1. 
nota declared. 


treaſon, 24. 


19 H 6. 47. 

8 

. Tide infra erb. 
(16) Per overt 


5 131. pl. 1 


1 2 Phi. and 


able, Auxint 


Rot. parliam. 


** Eodem rot. 


High Treaſon. Cap. 1. 
(6) M. ] * He that declareth by overt aA to depoſe the king, 
is a ſufficient overt act to prove, that he compaſſeth and imagineth _ 
the death of the king. And ſo it is to h impriſon the king, or to 


* 


8 
on 


take the king into his power, and manifeſt the ſame by ſome overt 
act, this is alſo a ſutficient overt act for the intent aforeſaid, 


But peruſe adviſedly the ſtatutes of 13 Eliz. cap. 1. 2. & 14 Eliz. ; . 


(7) Ni ſeignior le rey.] Theſe words extend to all his ſucceſſors, 
e e ʒ d nt ks Noe 


it was reſolved in the caſe of king Phillip, who married queen 


Mary, and was but a nominative king, for queen Mary had the 


office and dignity of a king, ſo as ſhe that wanted the name of a 


king, but had the office and dignity, was within this act of 25 E. 3. 
Aud hee that had the name, and not the office and dignity of the 


king was not within it. And therefore an act was made, that to 


compaſſe or imagine the death of king Phillip, &c. during his mar- 
words (nr2 ſeignior le roy) for ſhe hath the office of a A 


This act is to be underſtood of a king in poſſeſſion of the crowne, 
and kingdom: for if there be a king regnant in poſſeſſion, although _ 
he be rex de faco, et non de jure, yet is he ſeignior le roy within tge 
pourvien of this ſtatute. And the other that hath right, and is out 
of poſſeſſion, is not within this act. Nay if treaſon be committed 
againſt a king de facto, et non de jure, and after the king de jure com- 
meth to the crowne, he ſhall puniſh the treaſon done to the king de 
fas: and a pardon granted by a king de jure, that is not allo e 
JJC V JF 


If the crown deſcend to the rightfull heire, he is rex before coro- 5 
nation: for by the law of England there is no interregnum: and co- 


ronation is but an ornament or ſolemnity of honour. And ſo it was 


reſolved by all the judges Hil. 1 Ja. in the caſe of Watſon and Clarke 
ſeminary prieſts: for by the law there is alwayes a king, in whoſe _ 
name the lawes are to be maintained, and executed, otherwiſe juſ- 


tice ſhould faile. Divers kings before the conqueſt voluntarily re- 
nounced their kingly office: and ſo did king H. 2. in the 16, yeare 
of his reigne, and Henry his ſonne was created and crowned. 


It appeareth by Britton, that to compaſſe the death of the father 
of the king, is treaſon, and ſo was the law holden long after that: 
tor after king E. 2. had diſmiſſed himſelfe of his kingly office, ang 


duty, and his ſonne by the name of E. z. was crowned, and king 
regnant, thoſe curſed caitifs, Thomas Gourny, and William Ocle, 
and others were attainted of high treaſon for murthering the king's 
father, who had been king by the name of E. 2. and had judgement 
to be drawne, hanged, and quartered. „„ „ 


The like judgement was given againſt Sir John Matrevers 5 
num. 3. and 4. knight, and others, as being guilty of the death of the king's uncle, 
Edmond earl of Kent, which at that time (being ſo neer of the 


bluud royall) was by fome holden alſo treaſon, But now this act : 


of 25 E. 3. hath reſtrained high treaſon in caſe of death (al nre 


—» fergmior ſe roy, fa compaigne, et al eigne fitz, et heire le ry. | 


Plac. in parliam, 


E. 1. anno regal 
ſui, 33 North. 
Kot. 17. & 22. 


Nicholas de Segrave was charged in open parliament in præ ſentia 
dni, reg. comitum, baronum, et aliorum de conſilio regis tunc ibi exiftent”, 


that 


Cap. 1. High Treaſon. 


_ that the king in the warre of Scotland being amongſt his enemies, 


Nicholas Segrave his liege man, and holding of the king by ho- 


mage, and fealty, ſerved him for his aid in that warre, did maliciouſly 


move contention and diſcord without cauſe, with John de Crambe- 
well, charging him with many enormous crimes, and offered to 
__ it upon his body. To whom the ſaid John anſwered, that 
he would aniwer him in the king's court, as the court ſhould con- 
ſider, & c. and thereupon gave him his faith. After Nich. with- 
grew himſelfe from the king's hoſt, and from the king's aid, leav- 


ing the king amongſt his enemies, in periculo loſtium ſuorum, and ad-. 


85 ſnouſd be adjudged high treaſon, and what not. 


This ſtatute having reſtrained the compaſſing, &c. of death to 
the king, queen, and prince, it came to paſſe after the making of 
this act, that in 3 R. 2. two citizens of London, John Kerby, mer- 
cer, and John Algore, grocer conceiving malice againſt John Impe- 
| riall Janevois of S. Mary in Genoa that came as ambaſſadour from 
the ſtate of Genoa to the king (under the king's letters of ſafe con- 


duct, tor alliance to be had betweene the king and the duke and 
comminalty of Genoa aforeſaid) for that the ſaid John Imperiall 
had obtained a * monopolie to furniſh this land (keeping his ſtaple 


at Southampton) of all ſuch wares as came from the Levant, ſo 
 plentifully as was to be had in all the weſt parts of Chriſtendome, 


the ſaid John Imperiall was killed by them, as more at large appears 


by the record, And albeit the ſaid John Imperiall was an ambaſ- 


journed the ſaid John to defend himſelf in the court of the king of 
France, and prefixed him a certaine day, et fic quantum in eo fuit, 
 ſuyiciens, et ſubmittens dominium regis, et regni ſubjeftioni dni. regis 
Francia, ad loc faciendum, iter ſuum arripuit uſque Dovor am, ad 
trangtretandum, Sc. All which the ſaid Nich. confeſſed, et volun- 
tat dba. regis de alto et baſſo inde fe ſubmiſit. Et ſuper hoc dns. rex v 
| dens habere aviſamentum comitum, baronum, magnatum, et aliorum de _ 
 Confilio ſuo, i:junxit eiſdem in homagio, fidelitate, et ligeantia quibus et: 
tenentur, qu d 11ſum fideliter conſulerent, qualis pena pro tali facto fio 
cognito fuerit inſtigenda: qui omnes, habito ſuper hoc diligenti t1aftatu, et 
a viſan ente, cenſideratis, et intellectis omnibus in præũdicto facto contentis, 
Dc. dicunt quod hujuſmodi factum meretur amiſſionem vitæ et membro- 
rum, Sc. So as this odence was thefi ſolemnely in parliament ad- 
Jjudged high treaſon. But this is taken away by this act of 25 E. 3. 
1 g not under any of the claſſes, or heads ſpecified in this 
//%%%%%%%%%%%% % ͤ (((( ts arte iol 
S8o piracy by any of the king's ſubjects upon another, was taken 
fo be treaſon before this act, for fo is the book to be intended, be- 
caauſfe a pirat is ie humani generis, But by this act it is not now _ 
to be judged treaſon. See hereafter in the chapter of Pira y. 
One doth marie a queen regnant, if the huſband compaſſe the 
death of the queene, and declare the ſame by overt act, he is guilty _ 
of treaſon, and puniſhable by this act, for to this and many other 
. - Purpoſes ſhe is a diſtinct perſoreby the common law. And ſo if a 
queene wife of a king regnant, compaſſe the death of the king, 8 
declare the fame by overt act, ſhe is guilty of treaſon, and puniſh- 
able by this act. So as (that we may ſpeak it once for all) by theſe 
and many others that might be cited, (fome whereof ſhall hereafter 
be touched) the preamble of this act appeareth to be true, that di- 
vers opinions had been before the making of this act, what offences 


and other ancient 
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Rot. parlia. 
3 R. 2. num. 18. 
See placita co- 
ram rege Hill. 
an. 3 R. 2. (Ca- 
vendiſh) rot. 8. 
London Holl. 
cron. 3 R. 2. | 
pa. 422. 60. b. 


* Monopoly. 
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Bri tton, cap. 8. | Ss 
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Honor legati, bo- 
nor mittentis eſt, 
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1 Al. p. 49. 
| Bred dun . 
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Brit. c, 23. 
o. 43. a. 
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4. 12. 31. 
The killing of a 


foreine ambaſ- 


ſadour. 


High Treaſon: Cap. 1. 


 fadour di the king s ſafe conduct, and the killing of him was 
| 2Regum, eap. 0. Jufti belli cauſa, yet the killing of him was no treaſon, becauſe it was 
e, not under any of the ſaid claſſes or heads, until it was at that time 

declared by parliament in theſe words, que! caſe examine et diſpute 
inter les ſeigniors, et commons, et puis mre. al roy en pleine parliament, 
efftoit illonques devant nre, ſeignior le roy declares, determinus et aſjentus, 
que tiel fait, et coupe eff treaſon, et crime de royall maje/tte blemye, en 
el caſe il ne doit allower a nulluy priviledge del clergie, and accord- 


not within this ſtatute. _ 


(9) Sa compaigne.] This word compaigne, (which 1 iS all one with | 


confort or wife) was uſed, that compaſſing, & c. muſt be during 


the marriage with the king, for after the king's death ſhe is not a 
compaigne, and therefore it extendeth not to a queene dowager, and 


5 tor this cauſe this word compaigne was uſed in this act. 


| | Britton aiif. a | 


declared by parliament, as it was in the duke of York's caſe. 


Roger Mortimer, earle of March, was in anno domini 1487 
(11 R. 2.) proclaimed heire apparant. Anno 39 H. 6. Richard 
duke of York was likewiſe proclaimed heire apparant. And fo was 


TR John de la Poole earle of Lincolne, by R. 3. And Henry mar 


aquiſſe of Exeter, by king Henry the eighth. But none of thefe = . 
[ of the like, are within the purvieu of this ſtatute, And now that 
we have handled compaſſings and imaginations, let 1 us s proceed to = 


the reſidue which concerne acts and deeds. 


Heire js here taken for heire apparant, for he cannot be heire i in 


the life of the father.  __ ' 


33 H. 8. cap. 21. 


(IT) Si home violaſt la compaigne le roy. The Mirror faith, Crime 5 
"de majgſtie vers le rey p. ceux avowterors 9. ſpergifſent la 2 le . 
Whereby it appeareth that this was high treaſon by. the common a 


law. 


| eth not to a queen dowager, as hath been ſaid, And if the wife 


_ 1ngly the ſaid Kerby and Algore were attainted of high treaſon in 

1 the king's bench, Hill. 3 Rich. 2. 261 fepra : but this declaration 

is taken away by the ſtatute of 1 Mariæ, as hereafter ſhall be ſaid, 
| and yet of this declaration we ſhall make much uſe hereafter. _ 

In the 22 yeare of E. 3. which was about 3 yeares before the 
making of this act, one John at Hill had murdered A. de Walton the 

is "Ng 8 ambaſſdour, nuncium dni. regis miſſ. ad mandatum regis exe- 

_ quendum: this was adjudged high treaſon, for which he was drawne, 

hanged, and beheaded, &c. For true it is, quod legatus ejus vice fun 

— gitur, a ou deſtinatur, et honorandus. eft ſicut ille cujus vicem gerit, et le- 
gates wiolare contra jus gentium eff. But by this act of 25 E. 3. it is 

reſtrained to the death de nre. ſeignior le 95 and e mon * 
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(10) Le fitz eigne et here le roy.] The eldeſt ſonne and heire of 95 
1 queen regnant is within this law. Before this ſtatute ſome did 
bold, that to compaſſe the death of any of the king s children, was 
treaſon. But by this act it is reſtrained to the prince, the king's 
ſonne, being heire apparant to the crowne for the time being: and 2 
be need not be the firſt begotten ſonne, for the ſecond after the 
deceaſe of the firſt begotten without iſſue, is fits eigne within this 
ſtatute, et fc de ceteris, If the heire apparant to the crowne be a 
Collateral heire apparant, he is not within this ſtatute, untill it be 


Vielare is here taken * FRF cognoſcere; and it is-no o treaſon, ; 
unleſſe it be done during the marriage with the king, and extend- 
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(13) Or leiene file nient marie. ] (That is,) eldeſt daughter not 
married at the time of the violation, albeit there had been an elder 
daughter then ſhe, who is dead without iſſue. *The Mirror. 
 Avowterors g. ſpergifſent la file le roy eignes legittime, avant ceo q. el ſoit 
CE nh 
And the reaſon that the eldeſt only is here mentioned, is, for. a Glanzil, lib. x. 
that for default of iſſue male, ſhe only is inheritable to the l 

crowne. J SS. „„ 
(. 4) O fi home leva guerre enconter noftre ſeignior le y.] * This 
Was high treaſon by the common law, for no ſubject can levie 
wuarre within the realme without authority from the king, for to 
him it only belongeth, See F. N. B. 113. a. 


aver et defender fon realme vers enemies, Ic. 


„ : 


* 


capi High Treaſen. 


of the king doth yeeld and conſent to him that cotmtmitteth this 
treaſon, it is treaſon in her. W RTE, y 


© (12) Ou la compaigne de lour fitz et heire.)] This alſo extendeth to 
the wife of the prince during the coverture betweene them, and 
not to a dowager, and if the wife yeeld and conſent to him that 

commits this treaſon, it is treaſon in ger. 


Herr e.] Mere is taken ut ſupra, tor heire apparant. | 


Le roy de droit deit 


" b A compaſſing or conſpiracy to levie war, is no treaſon, for 


ſons, to remove counſellors, or againſt any ſtatute, or to any other 
end, pretending reformation of their own heads, without warrant; 
this is levving of war againſt the king: becauſe they take upon 
them royall authority, which is againſt the king. There is a di- 
_ verſity betweene levying of war and committing of a great riot, a 
' rout, or an unlawfull aſſembly. © For example, as if three, or 
foure, or more, doe riſe to burne, or put down an incloſure in 
Dale, which the lord of the manor of Dale hath made there in that 
particular place; this or the like is a riot, a rout, or an unlawtull 
aſſembly, and no treaſon. But if they had riſen of purpoſe to 
alter religion eſtabliſhed within the realme, or laws, or to go from 
town to town generally, and to caſt downe incloſures, this is a 
levying of war (though there be no great number of the conſpira- 
tors) within the purvien of this ſtatute, becauſe the pretence is 
publick and generall, and not private in particular. And ſo it 
was reſolved in the caſe of Richard Bradſhaw, miller, Robert Bur- 
ton, maſon, and others of Oxfordſhire, whoſe caſe was, that they 

conſpired and agreed to aſſemble themſelves with ſo many as they 
could procure at Enflowe-hill in the ſaid county, and there to riſe, 
and from thence to go from gentlemans houſe to gentlemans 
| houſe, and to caſt downe incloſures, as well for inlargement of 
High- wayes as of errable lands. And they agreed to get armour 
and artillery at the lord Norrys his houſe, and to weare them in 
going from gentlemans houſe to gentlemans houſe for the purpoſe 
aforeſaid, and to that purpoſe they perſwaded divers others: and all 
this was confeſſed by the offenders. And it was reſolved, that 


rine. 


Paſch. 23 H. 8. 
in Spilman's 

Reports in caſe 
of Queen Anne. 
33 H. 8. ub} 
ſupra, in caſe of 


Queen Kathe. 


* Mirror, ca. 1. 


See Brit. cap. 24. 


fo. 43, 44. and —_ 


cap. 29. fol. 71. 


1 Mar. Parl, 2, 


of Ep 


cap. 2. I. 14. c. 1. 


5 Bracton, lib, 33 
fol. 118. 8 | 


Britton, f.16,&c. 


Mir. ca. 1. 


Þ I Mar. 98. b. 


Dier. in Sir L. 
1 . 

| there muſt be a levying of war in facto. But if many conſpire to See: 

levie war, and ſome of them do levie the ſame according to the 
_ conſpiracy, this is high treaſon in all, for in treaſon all be princi- 
E EEE, Ee Cr En 


See 21 E. 34.24. : 


21 R. 2. cap. 
Kepeale, 


Ik any levie war to expulſe ſtrangers, to deliver men out of pri- gee Herta, 


See hereafter, _ 2 
cap. 73. againſt 
going or riding 
—A 5; 
© See Rot. Parl. 


in Cro. Epiphaan. 
e 
Humfrey de Boa  _ 
hun's caſe.gEliz, _ 
J 
See the ſtatute of 

1 Mar. ca. 2. By 
which, grand _ 


riots in ſome _ 
Caſes be made 
felon . 


LT 


Paſch. 39 Eliz. 
by all the judges 
of England, I 
being attourney- 
generall, and 
preſent. 


this was a compaſling and intention to levie war againſt the queen, 


becauſe the pretence was publick within the ſtatute of 13 Eliz. 


Cap. 


3 


er Parl.: 
20 E, 1. nu. 2 

3 John de Brit- 
taine's caſe, 


der Pet 5H. 4. 
; nu. bes Hh 12. | 


5 13 Elz. cap. 1. . b. 
The indictments 
and attainders of 
treaſon by force 
of this ſtatute 
are not more to 
de followed, be- 
gcauſe the ſtatute 
Which made 
them good, is 
5 TE expired. ND 
Dier, 3 & 4 Ph, 
and Mar. 144. 
10 E. 4, 6. 1 Mar. 
Treaſon, Br. 24. 
Ter. Mic. 8 H. 8. 
Mich. 7 H. 5. 
Coram rege. 
Heref, Rot. 2 20. 


| High Treaſon. Cap. 1. 


cap. 1. (tk e letter whireal herein ſhortly followeth,) and the offen- 
| ders were attainted and executed at Enflowe-hill. | . 


And this diverſity is proved by a latter branch of this act. 


Et , per caſe aſcun home de ceſt realme chimancha arme di iſcovert ſes 
NS. cretment ove gents armes, contre aſcun autre, pur luy tuer, ou diſrober, ou 
pur luy prender, ou retayner tang. il face fine, ou ranſome pur ſa delivers, 
ence, neſt lentention le roy et de ſon counſel!, g. en liel caſe ſoit adjudge 55 
treaſen, mes ſeit adjudge felony, ou treſpalſe, 4 le ley del tre. auncient- 
ment iſe. Whereby it appeareth, that bearing of armes in warlike 
manner, for a private revenge or end, is no levying of war againſt 
the king within this ſtatute. So that every gathering of force 


is not high treaſon, And ſo it was reſolve in parliament, 19, 
5 H. 4 rot. parliam. nu 11. & 12. the earle * Northumberland's 


_ Caſe, „ 3 
By the faid ſtatute a 13 Eliz. cap. 1. it is ; enadted, declared, Y 


and eſtabliſhed, that during the naturall life of queene "Elizabeth, 


if any within the realme or without, ſhould compaſſe, imagine, 
invent, deviſe, or intend to levie war againſt her majeſty, within 
this realme, or without, and the ſame declare by writing, or word, 
& c. that it ſhould be high treaſon: ſo during the life of the queen, 
159 conſpiracy: to levie war was high treaſon, though no war were 
| levied; and upon that law, Bradihaw, Burton, and others, were 
attainted of bigh treaſon, for conſpiracy only to levie war. But 
it was reſolved by all the juſtices, that it was no treaſon within the 
ſtatute of 25 E. 3. as hath been ſaid. The words in this law are 
[/evie guerre} an actuall rebellion or inſurrection is a levying of 
war within this act, and by the name of levying war is to be ex- 
preſſed in the indictment. If any with ſtrength and weapons in- 
vaſive, and defenſive, doth hold and defend a caſtle or fort againſt 
the king and his power, this is ein of war 8 che king 


: within this ſtatute of 25 E. 3. 


- © -RoteParl.33. E. I, 
Rot. 6. Rob. de 
Ros de Werkes 

caſe. 8 E. 3. 20. 

— 3 31. a. 

e 
nu. 17, 18, Kc. 
5 R. 2. Triall 54. 
Hil. 18 E. 3. co- 


ram rege. Rot. 


WY 14 5. Eborum, 
41. Aff. 28. 4. 


Aſſ. 29. 


Gilbert de M. 
Was a Scot. 
Kot. Parl. 7 R. 2. 
nu. 15. 17. 24. 
7. 4.47. 
Cuſt. de Norm. 


ca. 73. 


| b Vid. 13 Enz. 
Dier. 298. 


1 Sas 


It was reſolved by all the judges of Vrickind in the reigne of 


. "You H. 8. that an inſurrection againſt the ſtatute of labourers, 
for the inhanſing of ſalaries and wages, was a levying of war 
againſt the king, becauſe it was generally againſt the Kings law, 
and the offenders took upon them the reformation thereof, which . 
ſubjects by gathering of power ought not to do. It was ſpecially | 
found, that divers of the kings ſubjects did miniſter and yeeld 
victuals to Sir John Oldcaſtle, knight, and others, being in open 
war againſt the king, and that they were in company with them in 
open war; but all this was found to be pro timore mortis, et quod _ 
recefſerunt; quam cito fotuerunt : and it was adjudged to be no tre- 
ſon, becauſe it was for feare of death. Et actus non facit reum, nifſs 
mens fit rea. And therefore this in them was no Ein of * 


agsinſt the king within this act. 


(15) Ou ſoit adherent as enemies noſtre feigniour lor, a euæ 2 


aide et rr en ſon roialme et aylors.] 


adherent. * This is here explained, viz. in giving ie and 8 
colin to the King's enemies within the realme or without: de- 
livery or ſurrender of the king' s caſtles or forts by the kings cap- 
taine thereof to the kings enemie within the realme or without for 
reward, Kc. is an adhering to the kings enemy, and conſequently. = 
treaſon declared by this act. b A. is out of * the realme at the time 
of a rebellion within England, and one of the rebel flye out of 


dhe 


the king, yet are "they not the king's enemies, but traytors; for 
enemies be thoſe that be out of the allegiance of the king, If a 
ſubject joine with a foraine enemy, and come into England with 1 Mar. ibid. 24. 
him, he ſhall not be taken priſoner here and ranſomed, or pro- 21 E. 3. 3. 
ceeded with as an enemy mall, but he ſhall be taken as a traytor 2 AT D 
to the king. 


5 between the queene of England and the king of Scots, whether 11 . 
the lord Heriſe and other Scots in aperto prelio burning and waſting 3 enn 7H 


the realrne, "whom A. b wing! his weiden doth aide or ſuccour, Nee be, 
| this is no treaſon in A. by this branch of 25 E. 3. becauſe the 358.8. Cap. 
traytor is no enemy, as hereafter ſhall be laid; and this ſtatute 1 is 

taken ſtrictly. 

At enemies.] Inimicus in legal underſtanding, is Ig, for © the 43 AM 5 
ſubjects of the king, though they be in open war or rebellion againſt 4 6. 1. 


E. 6. 
— b. 4 Mar. 
Treaſon. Br. 3a. 


13 El; Dyer,298. 5 
| _ ExlibrodeGrif» | 
«4 An enemy coming in open boſtility into England, and taken, fin de Perkin 


| mall be either executed by marſhall- law, or ranſomed; for he can- Werbeck. 
not be indicted of treaſon, for that he never was within the pro- 72 4. n. 
tection or ligeance of the king, and the inditment of treaſon 1 x Ag 
contra ligeantiam ſuam debitam. Lon 
David prince of Wales levied war in E. 1. this was  trea. © Fleta, lib. 2. 
ſeon, for that he was within the homage and ligeance of the king, c. 16. 
and had judgement given againſt him as a traytor, and not as an : 
enemy. And albeit | in many preſidents of indictments, ſubjects Mich. 13. 1 = 
that be rebels, and traytors, &c. be called 1 es et iuimiei; yt Elis. per Juſtice, 
within this ſtatute they are not iii 25 


„ Lib. 7. fo. 6. 5. 
Calvin's caſe. 


19 E. 4. 6. b. 


In the duke of Norfolk's caſe the quedion was, a agus bang Fr 


1 H. 6. r 


divers townes in. England without the aſſent of the king, were 7 E. 4. 14. 
enemies in law within this ſtatute, and reſolved that they were. 13 E. 4. 9 
s See more hereafter in this third part of the Inſtitutes. Cap. 49. of 27 F. 3. 16, 17. 


Piracy, & c. upon the ſtatute of 28 H. 8. cap. 15. e n. 
Ou per ailors.] That is to ſay, out of the r -alme of England. } 3 


8 But then it may be demanded, how ſhould at this time this for- b 4 AT p. 15. 


5R. 2. abi ſupra. 


raigne treaſon be tried! And ſome ® of our books doe anſwer, 19 E. 4. 6. b. 
that the offender ſhall be indicted and tried in this realme where Dier. 3. Mar. 132. 
his land lyeth, and fo it was adjudged in 2 H. 4. But now by the Paſch. 2 H. * 
ſtatute of 


35 II. 8. cap. 2. (which yet remains in force) all of- ©” Ke, 


Rot. 8. Walli . 
fences made or declared, or hereafter made or declared treaſons, 3 5 H. 3. Fog ia 


miſpriſions of treaſon, and concealements of treaſon, commit- This. abi * 1 pro. 


ted out of the realme of England, ſhall be inquired of, heard, 13 Eliz. Dier. 


and determined, either in the king's bench or before commiſ. 00, Senſe; 3 
ſioners in ſuch ſhire as ſhall be aſſigned by the king. If it be be- c S. ren 


and b. See tha 


fore commiſſioners, it hath been commonly uſed, that the king firſt part of the 
doth write his name in the upper part of the e en But in Inſtitutes, 440. . 
the caſe of Patrick o' Cullen an Iriſhman, the queene did put her #* Hil. 36 Eliz. in 

ſignature to the warrant to the lord keeper, and not to the com- the caſe of Pa- 


miſſion: * and it was holden by the juſtices that the one way and trick o. Cullen, 


for a treaſon at 
1 the other was a ſufficient alſignement by the king W "thin the ſta- "Bruffels is parti- © 
F | 


Bus marinis. 


i Tt was reſolved by all the judges of EEE that for a treaſon, i 42 El. in Ore... 


TY done i in Ireland the offender may be tryed by the ſtatute of 35 H. 8. nicks caſe. lib. 7. 


in England, becauſe the words of the ſtatute be, all treaſons com- f. 23. Calvins 
mitted out of the realme of England, and Ireland is out of the cafe. Vid. Pier. 


realme of England. And ſo it was reſolved in Sir John Parrot's 4 S-Ln BED 


Elia. fo. 360. 


. * our word here [per IF 19 as much as out of the lib. 11. fo. 63. in 


realme Doct. Foſter's : 
; caſe, | 


20 H. 6. cap. * 5 5 


1 
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2 Rot. parl. an. 
33 E. 1. Rot, 6. 
Jo. Salvyn's caſe. 
43. Aſſ. 28. 
8K 3. 20. 

7 H. 4. 7. 

34 E. 3. cap. 12. 


the Sadler's caſe. 


#29 H.6. cap, I. 


11+ , 


* 28 H. S. ca. 15. 
This act con- 


eerning treaſons 


d not taken away 

dy the ſtatute of 

35 H. 8. cap. 2. 
Pide infra 
cap. 49. fo. 187. 


of Piracy, &c. 


Vid. 5 Eliz. c. 5. 


| J 12 1 | 
S BSeexE.6.ca.12. 
_ _ the laſt clauſe. 
"..Y Þ. 9.6.22; - 
2 &2Ph.& Mar. 
Ca. 10. and 11. 
1 Eliz. cap .6. 
13 Eliz. cap. 1. 
Stanf. pl. Cor. 
38. and 164. 
Br. coron. 4 Mar. 


m—__ 


Lib. 4. fo. 57. 


- 
* 


High Treaſon, 


realme of England. See Paſch. 2 H. 4. cram rege fit. 8, Salop. 


Treaſon in Wales. 


* All treaſons done upon the ſea ſhall be inquired, heard, and : 


determined in ſuch ſhires and places of the realme as ſhall be li- 


mited by the king's commiſſion, in like forme and condition, as if 
the ſame had been done upon the land, &c. after the common 
courſe of the lawes of this land. And by the preamble it appear» 
eth, that it could not be tryed by the common law, but by the 

civill law before the lord admirall. See hereafter in the expoſition 
of the ſtatute of 28 H. 8. cap. 15. et infra, cap. 40. > 


and was fo heavily, and ſeverely puniſhed, as none other the like, 
and therefore the offender muſt provably be attainted, which words 
1 are as forcible, as upon direct and manifeſt proof. Note, the 
2 War. word is not (probably) for then commune argumentum might have 
ſerved, but the word is I provabiy,] be attainteedm. 


2. This word (attarnt) neceſſarily implyeth that he be proceeded ; 


* ; : 


with, and attainted according to the due courſe, and proceedings 
of law, and not by abſolute power, or by other meanes, “ as in 
former times had been uſed. U And ee Gai a man doth adhere 
to the enemies of the king, or be ſlaine in open warre againſt the 
KING, or otherwiſe die before the attainder of treaſon, he forfeiteth 


nothing, becauſe (as this act ſaith) he is not attainted: wherein 


this act hath altered that, which before this act, in caſe of treaſon, _ 

| was taken for law. And the ſtatute of 34 E. 3. cap. 12. faves 
nothing to the king, but that which was in , and pertaining to 
the king at the making of that act. And this appeareth by a 
judgement in parliament in anno 29 H. 6. cap. 1. that * Jack 

| Cade being ſlaine in open rebellion could no way be puniſhed, or 
forfeit any thing, and therefore was attainted by that act of hig 


-: reaſon,” © 


| Vide ſupra verbo 
Mort. fo. 6. 
Vice 21 R. 2. 
cap. 3. but it is 
repealed by _ 


1H, 4. ca. 3. 


Hill, I Ja. R. . | 
Lo. Cobham's 
Fe TNT 


3. Per overt fait,] per apertum factum. This doth alſo ſtrengthen _ 
the former expoſition of the word (provablement,) that it muſt be 
provably, by an open act, which muſt be manifeſtly proved. As 
if divers doe confpire the death of the king, and the manner how., 
and thereupon provide weapons, powder, * poiſon, aſſay harneſs, 
| 3. ſend letters, &c. or the like, for execution of the conſpiracy. Alſo 
„Hill, 36 Eliz, 
Doctor Lopes 
Caſe, 13 Eliz. c. 1. 
Brooke, Treaſon, 


preparation by ſome overt act, to depoſe the king, or take the king 


by force, and ſtrong hand, and to impriſon him untill he hath _ 
yeelded to certaine demands, this is a ſufficient overt act to prove 
the compaſling, and imagination of the death of the king: for this 
upon the matter is to make the king a ſubject, and to difpoyle 


him of his kingly office of royall government. And ſo it was re- 
ſolved by all the judges of England. Hill. 1 Jac. regis, in the caſe 
of the lo. Cobham, lord Gray, and Watſon and Clarke ſeminary 


rieſts: and ſo had it been reſolved by the juſtices, Hill. 43. Eliz. 
in the caſe of the earles of E. and of 8. who intended to goe to the 


court 
— 


(16) Et de ceo provablement ſoit attaint ger overt fait per gents de 
hour condition.] In this branch four things are to be obſerved, 8 frſt 
this word | provablement] provably, that is, upon direct and mani- 
feſt proof, not upon conjecturall preſumptions, or inferences, or 
ſtraines of wit; but upon good and ſufficient proofe. And herein 
the adverb [povablement] provably, hath a great force, and ſigni- 
fieth a direct and plain proof, which word tle king, the lords, and _ 
commons in parliament did uſe, for that the offence was fo hainous, 


— 1 . 

2 W 222 — SEE 

TCC 
5 _ ; 2 a 1 * 


Cap. 1. N High Treaſon. 


court where the queen was, and to have taken her into their 
power, and to have removed divers of her counſell, and for that 


end did aſſemble a multitude of people; this being raiſed to the 
end aforeſaid was a ſufficient overt act for compaſſing the death of 
the queen. And ſo by woful experience in former times it hath 
fallen out, in the caſes of king E. 2. R. 2. H. 6. and E. 5. that 


were taken, and impriſoned by their ſubjects. And this is made 


more plain by the legall forme of an inditement of treaſon: for 
firſt it is alledged according to this act, quod * proditoriè compaſſavit, 
et imaginatus fuit mortem et dęſtructionem dni. regis, et ipſum dom. 
regem interficere, Ic. in the ſecond part of the inditement is alledged 
the overt act, et ad illam nephandam, et proditoriam compaſſationem, 
tmaginationem, et propgſitum ſuum perficiend* et perimplend' and then 
_ certainly to ſet downe the overt fact for preparation to take, and 
impriſon the king, or any other ſufficient overt act, which of ne- 
Ceſſity mult be ſet downe in the inditement, Hereby it appeareth 
how inſufficient many inditements were of high treaſon, wherein 
it was generally alledged, that per apertum fadtum compaſſavit et 
 zmaginatus fuit mortem dom. regis, Sc. * For example termo. Mic. 
emo; E. 6. Edward duke of Somerſet was indited before com- 
miſſioners of oyer and terminer in London, quad ipſe deum præ 
eculis ſais non liabens, ſed inſtigatione diabolica } ſeductus, apud Holborne 


in parochia Sancti Andrea infra civitatem London, viz. 20 die Aprilis 


anno regni domini regis Edw. ſexti quinto, et diverſes diebus et vicibus 
Autea et poſtea falſe, malicigſe, et proditorie * per apertum factum cir- 
cCumivit, compaſſavit, et imaginavit cum diverſis alits perſonts prædlictum 
dominũ regem de fßatu ſuo regal: deponere et deprivare, Oc. Which 
indictment, and all others of like forme were againſt law, as hath 
been ſaid, and of the matter of this indictment that noble duke 
Was by his peers found not guilty. . But then it may be demanded, - 
for what offence he had judgement of death, and 2. what law 
made it an offence. The offence appeareth in his indictment, for 
the former part thereof contained high treaſon, whereof he was 
acquitted, and the latter part contained one only offence of felony 
(whereof he was found gnilty) in theſe words, et ulterius juratores 
pred. præœſentant, quod prefatus Edwardus dux Somerſet deũ pre oculis 
ſuis non habens, ſed inſtigatione diabolica ſeduftus 20 Mali an. regni 


«id dom. regis Edwardi ſexti quinto ſupradicto, ac diverfis aliis diebus © 
ect vicibus antea et poſtea apud Holborn in præd. paroch. Sancti Andrea 
in civitate London, et apud diverſa alia loca infra civitatem London 

pred. felonice ut felo dicti dom. regis per aperta verba et facta procura- 

vit, movit, et inſtigavit complurimos ſubditos ipſius domini 7 ad in- 


Lib. Intr. 


In ancientiimem 
traditioſe, et felo- 


nice. parl. 33 E. 1. 


rot. 6, Robert e 


Ros his caſe, but 
now proditorie is 


neceſſarily re- 


qui red. 


Vide Britton, 


fo. 16. et 19. 
3 VESTN 
Br. treaſon. 24. 


1 5 
8 
Sanguinis O males 


. 


* Per apertum 
factum. © EET 


Vid. hereafter 
ca. 5. de Herefiey 


generall indit= 
ments againſt = 
Lolards, cc. 


"he withee of. 


the indictment 
of the duke of 
Somerlet, 


ſurgendum, et apertum rebellionem et inſurrectionem infra huc regnum 


Anglia movend* contra ipſum d:minum regem, et ad tunc et ibid. felonice 
4 . . ” Wa . Gs by . 

ad capiendum et impriſenandum prænobilem Fohaunem comitem Warwick 

4e privato confilio domini regis ad tunc exiſten', contra facem dlicti do- 


mini regis coronam et dignitatem ſuam, et contra. formam flatuti in huuſ- 


modi caſu editi et prouiſi. The ſtatute whereupon this indictment 
was intended to be grounded, was the branch of the ſtatute of 
z and 4 E. 6. by which it is provided,“ That if any perſon or per- 
ſons by ringing of any bel, &c. or by malicious ſpeaking or utter- 


To take and im- | 


priſon one of the 


privie councell. 
Contra formam 
ſtatut. I 
3&4 E. 6. cap. 53. 


ing of any words, or making any outcry, &c. or by any other deed 


the number of 12 or above, to the intent that the ſame perſons 


or act ſhall raiſe or cauſe to be raiſed or aſſembled any perſons to 


ſhould. 
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High Treafon. Cap. 1. 


mentioned (whereof to take and impriſon any of the kings moſt 


honourable privie counſell was one) and the perſons to the num- 


ber of 12 or above fo raiſed and aſſembled after requeſt and com- 

mandement (in ſuch ſort as in that act is preſcribe) ſhall make 
their abode and continue together, as is aforeſaid, (in the at) 
or unlawfully perpetrate, doe, commit, or put in ure any of the 
acts or things aboveſaid, that then all à d fingular perſons by 


whoſe ſpeaking, deed, act, or any other the meanes above ſheci- 


fied any perſons to the number of 12 or above, ſhall be raiſed or 


aſſembled for the doing, committing, or putting in ure any of the 
acts or things above mentioned, ſhall be adzadged for his ſo ſpeak- 
ing or doing a felon, and ſuffer execution of death as in caſe of 
| felony, and ſhall loſe his benefit of ſanctuary and clergy.” Hereby 


it doth manifeſtly appeare, that the truth concerning this noble- 4 


man's attainder, and execution in divers things, is contrary to the 


vulgar opinion, and ſome of our chronicles, and in ſome points 


cContrary to law. Firſt, that for the felony made by the ſaid branch 
of the ſaid act he could not have had his clergie, for elergy in that 
| caſe is expreſly ouſted by the ſaid act. 2. That he was not in- 


dicted for going about, &c. the death of the earle of Warwick MK 
then of the kings privie counſell, but only for his taking or impri- 
+ ſonment, and therefore could not be indicted upon the ſtatute of KR 
231. 7. ca. 14. 3 H. 7. as ſome have imagined. 3. That the indictment is altoge-= MK 
© ther inſufficient, for it purſueth not the words or matter of the 


ſiaid branch of the ſaid act, as by comparing of them it manifeſtly _ 


appeareth; which (we being deſirous that truth way appeare in 
all things) we have thought good upon this occaſion to adde for 
advancement of truth. 4. That being but attainted of felony, he 
cher's cale, could not by law be beheaded, as elſewhere we have ſhewed., _ 3 


And this act that created the felony faith, that ſuch a felon ſhall _ 


in ſeignior San- 


ſutfer execution of death, as in cafe of felony. 5. Laſtly, this 


: = Mar. cap, 12. 
FF 


J. E. 6. ca. 12. 


Mota bene. Vide 


. ſupra verbo Mort. 


Inter leges Al- 


veredi, cap. 4. 


+ 80 reſolved by 


the juſtices Paſc, 
35 Eliz. which 


wie heard and ob- nay . | Breath” vis 
9 that it is ſecret in the heart) and therefore one of them cannet 


ſerved. 


whole act was juſtly holden to be a doubtful and dangerous ſtacͤ- 
tute, and therefore was deſervedly repealed. And after the fall 
of this duke, ſee the preambie of the ſtatute of ſublidie of 7 E. 6. 

And now to returne to cafes of high treaſon. If a man be 

_ arraigned 1 an indictment of high treaſon, and ſtand mute, he 
ſhall have ſuch judgement, and incurre ſuch forfeiture, as if he had 
been convicted by verdict, or if he had confeſſed it. For this 
ſtandeth well with this word provablement, for fatetur facinus, qui ju= 

dlicium fugit: but otherwiſe it is in cate of petit treaſon, murder, or | 

moo T 
- 13 Eliz. Dier, 298. . 
13 Liz. cap, 1. invade the realme by open hoſtility, and prepare for the ſame by 
ſome overt act, this is a ſufficient overt act for the death of the 
king, for by this act of parliament in that caſe there muſt be an 
overt act.“ Qui capiti, aut ſaluti regis perfidioſe ſive ſolus, ſive ſervis 
aut ficariis mercede conduttis flipatus inſidiabitur, vita et fortunis ejus 


If a ſubject conſpire with Py OT FOR prince bey a the * 1 1 


omnibus privator. S0 as thereby an overt act was required.  _ 

The compoſition and connexion of the words are to be obſery- 
ed, viz. [thereof be attainted by overt deed.] + This relateth to 
the ſeverall and diſtinct treaſons before expreſſed), and ſpecially to 
the compaſſing and imagination of the death of the king, &c. for 


Ty = 9 en be 


internoſci queat, idque authoritate unius coaluit, 


and not to tryells, judgements, or executions, 


& 8 — l | | . 2 


At. me 


be an overt act for another. As for example: a conſpiracy is had 

| to levie warre, this (as hath been ſaid and ſo reſolved) is no treaſon 
by this act untill it be levied, therefore it is no overt act or mani- 

feſt proofe of the compaſſing of the death of the king within this 


14 


act: for the words be (de ceo, Ac.) that is, of the compaſſing of 


pope, written about 27 H. 8. incited Charles the emperour, then 


Preparing againſt the Turke, to bend his force againſt his naturall 
ſoveraigne lord and countrey; the writing of which booke was a 
_ ſufficient overt act within this ſtatute : and to move the emperour 
the rather in that book, he made H. 8. almoſt as ill as the Turk, 
in theſe words, in Anglia ſparſum nunc eft hee ſemen, ut vix a Turcico 


Iln the preamble of the ſtatute of 1 Mar. concerning the repeale 
_ of certaine treaſons, &c. It is agreed by the whole parliament, 
that lawes juſtly made for the ako of the common-wealth 
without extreame puniſhment, are more often obeyed and kept, 
then lawes and ſtatutes made with great and extreame puniſh- 
ments: and in ſpecial}, ſuch lawes and ſtatutes ſo made: whereby 
not only the ignorant and rude unlearned people, but alfo learned 
and expert people minding honeſty, are oftentimes trapped and 
fſĩnared, yea, many times * for words only, without other fact or 
| deed done or perpetrated: therefore this act of 25 E. 3. doth pro- 
vide, that there muſt be an overt deed. But words without an 
| overt deed 4 are to be puniſhed in another degree, as an high 
JET Sas 
Per gents de Jour condition.] That is, per pares, or their equals, 
whereof we have ſpoken before in the Expoſition of the 2g chap - 
ter of Magna Carta. verb. per fudicium parium ſuorum, and more 
fhall be ſaid hereafter. This branch (per gents de lour condition) ex- 
tendeth only to a conviction by verdict, whereof the ſtatute par- 
ticularly ſpeaketh; but yet where the party ited confeſſeth the 
_ offence or ſtandeth mute, he ſhell have judgement as in caſe of 
high treaſon, For this branch being affirmative, is taken cumula- 
tive and not trivatics, And therefore ſeeing upon conſeſſion, or 
_ flanding mute, the judgment in cafe of high treaſon was given at 
the common law, this act being, as it hath been ſaid, affirmative, 
taketh not away the, ſame: and (to ſay once for al) the clauſe 
| hereafter of reſtraint of like caſes, &c. extends onely to offences, 


| III. Ins. 5 0 a 


ns 


the death. For this were to confound the feverall claſſes, or mem- 
„%% of Fc wie emteriys BE 88 
Divers latter acts of parliament have ordained, that compaſſing 
by bare words or ſayings ſhould be high treaſon ; but all they are 
either repealed or expired. And it is commonly ſaid, that bare 
words may make an heretick, but not a traytor without an overt 
act. And the wiſdome of the makers of this law would not make 
words only to be treaſon, ſeeing ſuch variety amoneſt the witneſſes 
are about the ſame, as few of them agree together. But if the ſame 

be fet downe in writing by the delinquent himſelfe, this is a ſuffi- 
cient overt a within this Iatate.- EET TEST 
d Cardinall Poole, albeit he was a ſubject to H. 8. and of the 
Kings blood, (being deſcended from George duke of Clarence, TED 
brother to king E. 4.) yet he in his booke of the ſupremacy of the . Mar. a: 
c. 1. See the 


226H.8. - =, 


1 E. 6. cap. 13. 


1 & 2 Ph. and c 


Mar. cap. 9, 10. 
1 Eliz. cap. 6. 


13 Eliz. ca. i, &c. 
14 Eliz. cap. 1. 


d See the fourth 


part of the In- 


ſtitutes, ca. 26. 


Brook, treaſon 24 


writing of let- 


ſtatute of 3 H. 7. 


hereafter, cap. 4. 


directly in the 
point by the 


yudgement of 55 
the parliament, _ f 
Nota, this act of ß 

25 E. 3. ſaith, per 

overt fait, perrhQ 
apertum factum, 


and not per aper- 
tum dictum, by 


word or confeſ- 


ſion. „ 
See 25 H. 8. c. 12. 
Eliz. Barton, 
Edw. Locking, | 
and others at- 
tainted by parlia- 
ment for divers 
words and con- 


ſpiracies which 


being not within 


this act without 


an overt act they 


could not be at- . 


tainted by the _ 


common law. 


1 Nota. 
d See in the chap- 


ter of Miſpriſion. a 


. 


e Mag. Car, 5 


ca. 29- G 


A High Treaſn. Cap. 1. 


Brat. 1.3. (17) $i home e bs | an  feate.] All our ancient authors "IO 


| 5 f _ * 1557 that this was high treaſon by the common law, and for this 
1 * 4: 's © offence his judgement was to be drawn, hanged, and quartered, at 


fo. 414%. the common law, as in other cafes of high treaſon, (the counter- 
Fleta, I. 1. ca. 27. feiting of the kings mony r ) See the ſecond part of hand = 
Mirror, cs. 1. $6. Inſtitutes. W. 1. cap. 5. 5 
ds taulonere. In ancient time every treaſon was comprobended under the name 
Pot ce offelony, þ d theref 
22.3. dt. hre. of felony, but not 2 contra: and therefore a pardon of all felonies 
F. 13. 22 Afl. was ſometime allowed in caſe of high treaſon. But the law is, and 
5 ** „„ long time hath been otherwiſe holden: and if the inditement 
= | were felonice, and not proditorie, (for the king may leſſen the «fence, 
0 2 . 3. 9. il it pleaſe him) then the pardon of felonies is good at this day, for 
. RE no inditement can be of high treaſon without this word (proditorit; } = 
and in gualibet proditione implicatur fel mia, quia in quolibet brevi de 
FC. gendo ſuper quolibet indictamento de proditione proclamator och fie 
| 1 B. an exigent on thy head of treaſon. and felony. 
\ ns : 3 A compaffing, intent, or going about to counterfeit the great 5 
| ws Ree bp treaſon, but there muſt be an actuall counterfeiting, alſo 
1 . itt muſt be to the likenelle of the kings great ſeale, the words be, 
1 VP cunterface le grand ſeate le BAY . 
V ſhall be td: a forging, « or IS | 
gt feeiting of the great ſeale. If the lord chancellor, or lord keeper 
put the oreat feale to a charter &c. without warrant, this is na 
treaſon, becauſe the great ſeale is not counterfeited. But it ſeem. 
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act, it was not holden high treaſon, but a great miſprifion, for 


that it is no counteriginng of a new, but an abuſe of the true em 1 


A eth by Briton fo. 10. b. that it was treaſon at the common law, 

JJ 0 of that opinion is Fleta fo. 2 29. a. but it is no treaſon now 

Wo - d dn queſtion) by the negative clauſe of this act. | Ns 

1 If a man take wax lawfully imprinted with the great ſeale 3 be 

1 dene patent, and in it to. x writing purporting a grant from the 

ll | 5 © king, there have been divers ofüniohs in this caje what the ollence 1 

P , ich we will rehear(e.. - 

4 it 4᷑§5“0 Aff p. 33. In 40 Af. which was about 15 years alter the 9 — of this 

| i „ e 

1 BE Bs 8. In 42 E. 3. the abbot of. "TAS cauſed Rob. Rigge his com- 
| in core e Babes to raſe a charter of R. 1. and put out the mannor of 
TPeisfetruda, and in place thereof put in Eileghe. And this offence 


was heard, and ſentenced before the king and his counſell in the 
5 ftar-chamber, as a great offence and miſpriſion: for if it had been 
high treaſon, it ſhould have, had another Wal, and yet this was a p 
e e ee — abuſe of the great ſeal _ : 
2H. 4. fo, 25. 2 HH. 4. The taking of the great ſeale from one e patent 3 1 
it to a commiſſion to gather mony, &c. was adjudged to be ſuchi 
an. offence, as the offender had judgement to be drawne, and 
hanged. The record of which als we have peruſed, and the effect 
thereof is this. The partie is indited generally for counterfeiting = 
of the great ſeal, whereunto he pleaded not guilty, and the jury 
found him not ovilty of the counterfeiting of the great ſeale, as 
mwmuaas ſuppoſed by the inditement, and found further ſpecially, that 
Errores ad ſus be tooke the great feale from one patent, and put it to the commil- 
Principia referre, ſion, and that the party put the ſame in execution, and there judge- 
8 _ ment was given, that he ſhould be drawne and hanged: which 
e ig (whatſoever the offence was) ought not to have been Bren upon 


ning, is to lee "ls a | . IS 
their laſt, | | | | | 
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Cap! 1 High Treaſon. 3 
| this verdict, the jury finding him not guilty of the offence alledged 


in the inditement: and beſides the judgement is ſuch, as is given 
in caſe of petit treaſon, and not of high treaſon. Hereby it ap- 


peareth how dangerous it is for any to report a cafe by the ear, 
| Ipecially concerning treaſon, unleſſe he had adviſedly read the re- 


cord: for (as 1 take it) the miſreport of this caſe hath hatched 


S8. Leak a clark of the chancery joyned two cleane parchments 
it for letters patents ſo cloſe together with mouth glew, as they 
were taken for one, the uppermoſt being very thinne, and did put 
one labell through them both, then upon the uttermoſt he writ a 
true patent, and got the great ſeale put to the labell, fo the labell 
and the ſeale were annexed to both the parchments, the own writ⸗ 
ten, and the other blanck: he cut off the glewed ſkirts round about, 
and tooke off the uppermoſt thinne parchment (which was written, 
and was a true and perfect patent) from the labell, which with the 


errors, and he miſtooke the judgment, if it had been high treaſon, _ 
for then it ſhould have been drawne, hanged, and quartered. _ 
357 H. 8. Br. tit. Treaſon. A chaplain had fixed ſuch a great 
ſeale to a patent of diſpenſation with non-refidence, and this was 
holden a miſpriſion, and not high treaſon; for it was an abuſe of 
the great ſeale, and no counterfeiting of it. Stanford ſaith that it 
Was adjudged in his time according to the book of 2 H. 4. ef. c ex 
errore ſequitur error. os 3 


Treaſon 


fo. 3. C. 


| TAS 


ES ks © 8 
37 H. C. Br. 5 
| Stanf. Pl. Corum. | 


Bracton agreeth 1 


with it. Ubi ſupra. 


Leak's cate. Hil 


great ſeale did ſtill hang to the parchment, then he wrote another Ls 


tices (ſaving a very few) upon the authorities aforeſaid, and for that 


It was no counterfeiting of the great ſeale within this ſtatute, that 

this offence was neither high treaſon, nor petit treaſon, becauſe it 
is not within either of the branches of this ſtature, but it is a very 
great miſprifion, and the party delinquent liveth at this day. As 

| to the 2. point it was reſolved, that if the ſpeciall matter had 

amounted to counterfeiting of the great ſeale in law within this 

act, then he might have been generally indited of high treaſon for 

. counterfeiting the great ſeale. As if a man in an affray kill a con- 

ſtable that comes to keep the kings peace without any expreſſe 

. malice prepenſed, this is murder in law, and yet the delinquent 
may hee generally indited of murder by malice prepenſled.  —- 

And * Fleta who wrote before this act telleth us, that crimen falſi 


dicitur, cd quis illicitus ( cut non fuerit ad hoc data authoritas ) de figillo 
regrs rapto vel invento, et brevia cartaſque confignaverit. But what- 


ſoe ver offence it was before the making of this ſtatute, it is after 


great ſeale, but a miſuſor thereof. 


Qu b convictus fucrit pro falſatione figilli dom. regis, quod tradatur 
epiſcopo Sarum, qui eum petiit ut clericum ſuum ſub pena et in forma qua 


&ecet, quia videtwr concilio quod in tali caſu non admittenda eſt purg atio, 


patent on the blancke parchment, and did publiſh it as a good 
patent. Hereupon two queſtions were moved. 1. Whether this 
odffence be high treaſon or no. 2. If it be high treaſon, tien whether 
be way be indited generally for the counterfeiting of the great feale, —_ 
or els the ſpeciall fact muſt be expreſſed. And upon conference _ 
had between the judges, upon great adviſement and conſideration | : 
it was in the end, concerning the firſt point, reſolved by the juſ- 3 . 
42 E. 3. Rot. Ch 


Us: ſupra. 5 


* . 
\ 


37 H. 8. Br. dev. 


9 Fleta, l. 1. ca. 2a. 


Britton, fo. 10. b. 
See before, fo. 15. 


this ſtatute no high treaſon, becauſe it is no counterfeiture of the 


18 E. 1. fo. 92 
nu. 125. 


Sc. Hereby it ſhould appeare that in thoſe dayes a man might 


bave had his clergie for this offence, and therefore as ſome hold, it 


e e 


b Rot. Parl. Hil. 
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© Mar. cap. 6. 
1 & 2 Ph. and 
; Mar. ca. 11. 


* 19 H. 6. 47. 


3H. 7. 10. Stanf. 


Pl. Coron. 3. vide 


poſtea, cap. 64. 
Perincipall and ac- 
ceſſi See Mich. 
13 & 14 Eliz. 
Dier, 296. 8 

Conier's caſe. 
A See Mat. Par. 
anno 34 H. 3. 


pag. 753. de pe- 


cunia at probata 
et reprobata. 
Et Walſingham, 
28 E. 1. anno 
Dom. 1300. ſtat. 
31 E. 1. d- weights 
et meaſures. 


2 Raſt. 7. 


[17]. 


2 5 e Vet. Magna 
Short. ca. Itin. 
oY ROS 
-. >. 0 MA Þ 49. 
e 
ö * 
Coro. 130. ; 
76 H. 7. 13. 
IR. 3. 1. 
BZ Walſ. 1 
Neuſtrie, pa. 69. 
1278. 6 E. . 
* 3H. 7.10. a. * 
| = See inter leges ; 
Athelſtani, 
ca. 14. 8 
Canuti, cap 61. 
Britton, cap. So 
fo. 10. b. ; 
See the Mirror, : 
Ca. 1. $6. Dela 
 mony falfifie acc? 
With 3 H. 7. and 
ed. 5. § I. and 
Fleta, ca. 22. acc. 
d MMirr. ca, 1. 83. 
inter Artic, per- 
viels royes or- 
deinus. 


Rot. Par. 17 F. 3. 


Nu. 15. Vide hic 


poſtea, cap. 31. 


45 E. 3. ca. 13. 
© H. 5. cap. 11. 
Stat. 1. 


dee the ſecond part of the Inſtitutes, ca. 20. Artic. ſuper Cart. and the expoſition upon the ſame. 
3 H. 5. ca. 6. 1 E. 6. cap. + 5 Eliz, cap. 11. 
gain. 18 Bliz. 8 Ts 

and Acceſſory, 


was not within this : 
made high treaſon in both caſes. Albeit that in this a&t there is 
no mention made of * ayders and conſenters to this counterfeiting, 
vet they are within the purvien * this ſtatute, we there be n no ac- 
ceſfaries | in bigh treaſon. IE 
_ (18) Ou ja®t monye.] © This was treaſon by the common EY : 

as it appeareth by all the ſaid ancient authors, 6: Supra (verbo, fi 
home counterface le grand ſeal:) and therefore the opinion in 3 ; 7 
is holden for no law, that it was but felony before this act. The 
forging of the kings coine, is high treaſon, without utterance of i it, 
for by this act the counterfeiting i is made high treaſon. See the 
ſecond part of the Inſtitutes. W. 1. cap. 15. 
ham. Hypodigme Neufſtrie. an. dom. 1278. jud:i pro fonſura mont tæ in 


High Treaſon. Cap. t. 


was not then holden to be high treaſon, and herein alſo is the pre · 


amble of this act, eee divers opinions in caſe of treaſon, 5 


ver ified. 


This ſtatute naming the great ſeale and privie ſeale, the forging 


and the counterfeiting of the privie ſignet, or of the ſigne manuell 
ate But by the * ſtatute of + 


z See Thom. Walſing- 


magna multitudine ubique per Anugliam ſu ſpenduntur, Se. 


Si ipſe qui facit monetam authoritate regis, Sc. illam ects tn minus 
N pondere vel allaiata, viz, alcumino vel alio falſo metallo contra ordina= 
| tionem, Oc. This is there holden to be high treaſon, and by that 
book taken for a counterfeiter of the kings money within the pur- 
vien of this ſtatute, * And herewith agreeth Britton, who faith, 
des fauceres g. ount noſtre monye counterfet ou pluis de allaye miſe in 2 5 

5 mare, 9. nifter, ne ſerroit ſolong. le forme et age de notre realme. 
 Þ Ordeine fuit g. nul roy de ceft realme ne puit changer fa money, ne 
, impairer, ne amender, ne auler monye faire . de ore et argent, ſans laſſent 

die tonts les countics. It was ordained, that no king of this realme 
might not change his money, nor impaire, nor amend the ſame, 

nor other money make then of gold or fi Iver, without allent: of " 


e 


to be high treaſon: but that act being repealed by 1 Marie the 
ſtatute of 5 Eliz. cap. 11. hath 4 declared, that clipping, waſhing, _ 
for wicked lucre and gaine, & c. to be high 
treaſon. And by "the ſtatute of © 18 Eliz. it is declared, that if 
any perſon for wicked lucre or gaines-ſake, ſhall by any art, 
wayes, or meanes whatſoever, i impaice, diminiſh, falſifie, ſcale, as” 5 
lighten 1 the kings money, &c. it is high treaſon, for Eng. I a like 
hk It was to be declared by parliament. | i 


rounding, or filing, 


Forging * or counterfeiting of foraine money, which: is not cur- 


rant within the realme, is miſpriſion of treaſon, and the offender 


fall forſeit, as for concealement of high treaſon, 


Sa money ] 5 This extendeth only to the kings money coyned 
within this realme; and therefore after this ſtatute, if a man had 
counterſeited the money of another kingdome, though it were 
currant within this realme, it was no treaſon, untill it was ſo de- 


4 4 Weta, for wicked lucre and 


114 Eliz. Ban EY L * . 1293 Principall 


Mar. it is 5 


20 Clipping, So and lic ng of the money of this nk = 
was no counterfeiting of it within this act. And therefore being 
a like caſe, it was declared by parliament in anno 3 H. 5. cap. 6. 


—= = clared 
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Cap. 1. 


clared by parliament b in an. 1 Mar æ, and in an. 1 & 2 Ph. and M. 


High Treaſon. 


and the ſaid acts of 5 Eliz. & 18 El. do extend to forraiu coy ne 
currant within this realme. And it is holden, that at the making 


of this ſtatute of 25 E. 3. there was no money currant within this 
realme, but the kings own coyne. See the ſtatute called ſatutum 
de mont ta magnum, et ſtatutum de moneta paruum. And it is to be 


knowne, that if any doe counterfeit the kings coyne contrary to 


this ſtatute of 25 E. 3. * he ſhall have the puniſhment of his 
body, but as in caſe of petit treaſon, that is, to be drawne and 
hanged tilEhe be dead, but the forfeiture of his lands is as in other 
caſes of high treaſon, for this ſtatute is but a declaration of the 
common law, and the reaſon. of his corporall puniſhment is, for 

_ that in this caſe he was only drawne and hanged at the common 
law, but a woman in that caſe was to be burnt. „ 
IThe abbot of Miſſenden in the county of Buckingham for 
counterfeiting and reſection of the kings money, was adjudged to 
be drawne and hanged, and not quartered. The want of oblerva- 
tion of the ſaid diſtinction hath made ſome to erre in their judge- 
ment. Nota. This act of 25 E. 3. maketh no expreſſion of the 
judgement, therefore ſuch judgement as was at the common law 
either in caſe of high treaſon or petit treaſon muſt be given. 
But if one be attainted for diminiſhing of the kings mony upon 
any of the ſtatutes made in queen Maries time, or in the time of 
queen Elizabeth, becauſe it is high treaſon newly made, the offen- 
deer ſhall have judgement as in caſe of high treaſon, which judge- 
ment you may ſee in the firſt part of the Inſtitutes. Se&. 747. 
m And when a woman commits high treaſon and is quick with 
__ childe, ſhe cannot upon her arraignment plead it, but ſhe muſt 
either pleade not guilty, or confeſſe it: and if upon her plea ſhe be 
found guilty, or confeſſe it, ſhe cannot alleage it in arreſt of judge- 
ment, but judgement ſhall be given againſt her: and if it be found 
by an inqueſt of matrons that ſhe is quick with childe, (for privi- 
krient enſent will not ſerve) it ſhall arreſt, and reſpite execution till 
ſhe be delivered, but ſhe ſhall have the benefit of that but once, 
though ſhe be againe quick with childe: ſo as this reſpite of exe- 
cution for this cauſe is not to be granted, only in cafe of felony, 
whereof juſtice Stanford ſpeaketh, but in caſe of high treaſon, and 
V ““ . ĩ ĩ ͤĩ ne Eh 
(cio) Sr dene port feur money en coſt reialme, counterfeit au moncy 
Aangliterre, et ſacliant le money eftre faux, &&c.] By this branch fix 
= things are to be obſerved. Firſt, that the bringing in of counterfeit | 
money, and not the counterfeiting is expreſſed in this word | apport. } 


= Secondly, that it muſt be brought from a foraine nation, and not 
from Ireland, or other place belonging to, or being a member of 
the crowne of England, and ſo it hath been reſolved, ſo wary are 
Judges to expound this ſtatute 28 treaſon, and that in moſt 
benigne ſenſe: for albeit Ireland be a di | anc 
of the realme of England to ſome purpoſes, as to protections and 
fines levied, & c. as hath been ſaid: yet to ſome intent it is ace 
counted as a member of or belonging to the crowne of this realme. 
And therefore a writ of error is maintainable here in the kings 
bench of a judgement given in the kings bench in Ireland, fo as 
the judges did conſtrue this ſtatute not to extend to falſe money 
brought out of Ireland, Thirdly, it muſt be to the ſimilitude of 


inct kingdome, and out 


0 
h 1 Mar. cap. 6. 
1 & 2 Ph. and 
Mar, cap. 11. 


i Vet. Mag. Car. 
ta, part 2. fol. 38, 5 


399 40. 


K Fleta, It, 1. 


c. 22. who wrote 
before this ſta- 
tute, which is but 
alawdeclaratory, 


as it appeareth _ 


before. 


23 All. p. IT 


Term. Tr. MS. 


Pro tonſura monets 


trabe et penl. 


Tr. 24 H. 8. in 


ene Spilmans 


eports accord. _ 


"= 3 Mich. $3 K.'36... 


coram rege. 
Rot. 55. Buck. IV 
within fix yeares 

after making of 


our ſtature, _ 


n 25 E. 3. 42. b. 


Cor. 130 23 Aſſ. 


p. 2. 22 Aſſ. p.71. 
22 E. 3. Cor. 2 53. 


„IAA 


OT: 


Stanford, ** 
. 


Vid; hereafter, ,. 
_—_— 
Roe. Far. - 


7 H. 7. 10. 


Lib. 7. Calvins 


caſe, abi ſapra. - ; 


3. N the 


\ 


High Treaſon, .  Eap. 1. 


the money of England, Fourthly, that the bringer of it into this 
OO realme, muſt know it to be counterfeit. Fitthly, uttering of falfe 
3 H. 7. 10. money in England, though he know it to be falſe and counterfeit 
e to the likeneſfe of the coyne of England, is no treaſon within this 
ſtatute, unleſſe he brought it from a foraiue nation, for the words 
be, f home avport faux money en ceft realme. But if money falſe or 

_ clipped be found in the hauds of any that is ſuſpicious, he may 

be impriſoned untill he hath found his warrant, per fatutum de 

 moneta magn wet. Mag. Cart. fo. 38. 2 parte. Laſtly, he muſt 

merchandize therewith, or make payment thereof, expreſſed = - 

_ theſe words, pur mer ehanbuer; ou paiment faire in deceipt noftre ſeignior 
le roy et fon peopie. See more, de moneta regis, and of the derivation |} 
thereof in the ſecond part of the Inſtitutes, i in artic Juper ter = I 
cap. 20. 

| 65 home tua ft FORE Was rrefur er, ou juſtice noftre firvieur' be roy del 4 
am bange ou del auter, juſtice in eire, ou daſjiſes et touts auters fuftices 
| affienes dbier et terminer efteant en lour place feaſant lour office. _ 

In this caſe albeit one intend to kill any of theſe here named in 

their place, and doing their office, and thereupon ſtrike or wound | 

any of them, this is no treaſon : for our ſtatute faith, /i home tuaſt 
clancelor, Ec, If a man kill the chancellour, &c. For if it be 

| treaſon, death muſt enſue. And the reaſon wherefore it is treaſon — {| 
in theſe caſes is, becauſe fitting judicially in their places, (that is, 
in the kings courts) and doing their office in adminiſtration of juf- -- 

tice, they repreſent the kings perſon, who by his oath is bound 
that the ſame be done. And this act extends only to the perſons 
here particularly named, and to no other: and therefore extendeth 
not to the court of the lord ſteward, or of the conſtable and mar- 
ſhall, nor to the court of the admiralty, or any other, nor to any 
35 ee e court. Nay, it extends not to the high court of 
? ot: Parliam. | parliament, if any member of the lords houſe, or houſe of commons 
: 3 oy Britain ; be flaine in his place, and doing his office, becaule it is caſus omifſus, 
"hal" and not mentioned in this act. But in all thoſe caſes | It is wilfull 5 
= Reg. 21. 15, murder, for the law implyeth malice. _ bf 
Bee inter legs Et ſoit aſſavoire g. in les caſes ſuiſnomes it ee Sands enki + © 
hr yh vx a extenda a noftre ſeignier le roy et ſa reyall majeftie: et de tiel wake 3 
© er fortunis omni- fo feiture des eſcheates appertient a ner e feignior le ws cibien des tres. „ 
Fus privator. tenements tents des auters, come de luy mme. 5 

Cuſt. de Norm. (ao) 2 Des tres. ei tenements tenus des auters come 4 TY ak] | 
= Ai, v 22 lib. "Thi is an affirmance of the common law, and the reaſon thereof 5 

| pl. zs, for that the offence is committed againſt the ſoveraigne lord the | 

king, who is the light and the life of the common- wealth; and 
4 19 . therefore the law doth give to the king in ſatisfaction of bis of- 1 
eg coolk, Eich. 9. fence. all the lands, & c. which the offender hath, and that no ſub- 


See hereafter. ject ſhould be partaker of any Pert of the forteiture for this 
Verbo. Et de tiel offence. 


manner de ee 


n And where che words be [lands and. tenements holden, &c.] 1 
; Otherwiſe | it is Vet the forfeiture extends to & rents charges, rents ſeck, commons, 
in caſe of petit Corrodies, and other hereditaments which are not holden, for i _ 
treaſon and fe- caſe of high treaſon the tenure is not materiall. 
lony This clauſe hath 5. limitations. Firſt, this TY extends oc v to 
| * * 27. Las ade in tayle, (ſaving only for the life of tenant in tayle) but the 
- tie. fp heck " forfeiture of eſcheats 1s to beunderſtood of ſuch lands and tenements, 
7e. Verb. des tres, hs 10 lawfully forfeit. And theſe genexall words take not away 
Sc) Vid. 26 H. 8. 3 — ENS the 
"mp THe | 155. 
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Cap. 2. 


the ſtatute of nis conditional? e but latter ſtatutes give the forfeiture 


Petit Treaſon, 


of eſtates in tail. 2. Nor doth this act extend to uſes, but “ latter 
ſtatutes doe name uſes. 3. 4 Nor to rights of actions, where the 


_ entrie is taken away, and fo is the law cleerly holden at this day. 
4. Nor to any conditions, but by a * latter ſtatute conditions, un- 
leſſe they be inſeparably knit to the perſon, be given to the king. 
FB. Nor to rights of entry, where any was in the lands f by title before 
the treaſon committed, but ſuch a right of entry is ſince given by 
latter ſtatutes. 6. Nor to lands or tenements, or rights 5 in auter e 
droit, as in the right of the church, nor to lands in the right of a 
: wiſe, but only during the coverture, and it extendeth to land 


which the offender hath h for life, for the forfeiture of the profits 


during his life. 7. It extendeth not to“ a founderſhip of an 

| houſe of religion in free almoign, for that is annexed to the bloud of 

the founder. Here goods and chattels be not named, but the for- 
feiture of them is implyed in the judgement. 


Nota lector, the ſaid acts of 26 H. 8. 33 H. 8. TO ads E. 6. 


doe yet remain in force, notwithſtanding — ſaid ſtatute of 1 Mar. 
as it hath been often adjudged and reſolved, and namely. Mich, 21. 
Ja in the exchequer chamber, in a writ of error, upon a judge- 
mameent given in the exchequer, between Ratcliffe, and the lord 
Sbeffeild, by all the Judges « of England, and i is  ngreeable. to com- 
- pa experience. _ 
= See moreof high nde 1 in the ne xt chapter following, cap. 2. 
= verbo, Et pur ceo og phe * auters re afer Tf, e 


eb. . 


or PETIT TREASON. 


Juant un ſervant tua ſon maiſter (1) ou un ſeme tua ſon 


: baron (2), ou quant home ſeculer ou de religion tua ſon prelate a 5 1 
que il doit foye et obedience (3). Et de tiel manner de treaſon - _ 
Ja ORE? des UL 19 5 a hos ne nocd de = fee 7 


: proper, & 


And moreover r there is another manner of denden that is to 
on 8 when a ſervant ſlayeth his maſter, or a wife her huſband, 
or when a man ſecular or religious ſlayeth his prelaie to whom 
he oweth faith and obedience. And of ſuch treaſon the 
5 h ought to pertain to every lord of his own fee, &cc. "2 


11 was called high or grand treaſon in reſpect of the royall ma- 

— jeſty againſt whom it is committed, and comparatively it is called 
uu treaſon (whereof now this ſtatute. ſpeaketh) in reſpect it is 
ONE on committed 


* 


c 26 H. 8. ca. 13. 
in fine. 33 H. 8. 
ca. 20. 5 & 6E. 6. 
cap. 11. lib, N. 
fo. 12, 13. 


* 23 H. 8. ca. 20. 


5 E. 6. ca. II. 5 
4Lib. 3. fo. 210. 
7 H. 4. 6, &c. 

33 H. 8. 6 20h, - 


lib. 7. fo. 11. En- 
gleficld's caſe. | 


2 Englefield's_ 
caſe.” 


Ubi ſupra. 5 


85 E. 6. ubi ſußra. 


I Mar. Dier, 123. 


Vier, 12 El. 289. = 


Temps. H. 8. 


Br. Coron. 5. 


h I Mar, Diers 25 
108. 


* 24E. 3. 33 . 


Corody, Br. 5. 


Temps. H. 83. 
Eſcheat, 239. 


112 El. Dier, 289. , 


_ Lib. 3. fo. 10. 35. EE 
-  Lib.7.f0.33. 3% 5 
lib. 8. 72. 166. 
lb. 9. fo. 140. 
Stanf. Fl. Co. ©. 
fone, 187. 2. 


J 7 oweſque © ceo : N y ad un auter manner BEE treaſon ootafſeorir „ Britton, cs. 8. 


and cap. 22. 
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Petit Treaſon. 


5 doth enumerate three kinds. 


412 Aſſ. p. 30. 
ö 
F. coron. 447. 
Statham, tit. cor. 
21 E. 3. 22 Aſſ. 

p · 4 
Pl. Com. 86. b. 
Dier, 3 Mar. 128. 
r 
= © Exodus, C. 41. 
. 
Le. 20, w. 9. 
Mar. per Brom- 


ley and Portman 


_ of the report of 
Juſtice Daliſon, 
tn cules paricidæ 
+. imia, cane, | 
gallo, et ſerpente 
incluſi mari olim 
miergebantur: fed 5 
nos non babemus 
talem conſuctudi- 


. 0 33 Aſſ. p. 7. £ 

Li. 1. f. 99. mT 
Shelly's caſe. _ 
pl. com. 260. 

— : 5 E. 2. Coron. 
383. 19 H. 6.47. 
See c. Pr. & — | 
1 Dier, 34 Hñ. 8. 50. 
Dier, 16 El. 332. 


Saunders' caſe, 


Paſch. 32 E. 3. 
Rot. 62. coram 

rege. Ph, Clif. | 

tons caſe. | 


40 A: p. I . 


” Britton, to. 16. 
. 19 H. 6. 47.1 


(1) Quant un ſervant tua fon maiſter.] This was petit treaſon by 
the common law, for ſo it appeareth by the * book of 12 Af. that 
a woman ſervant killed her miſtris, wherefore ſhe had judgement 


to be burnt, which is the judgement at this day of a woman for 
petit treaſon. And herewith agreeth 21 E. 3. where the reader 
muſt know, that in ſtead of mere in that caſe you muſt read 


v And upon this act, if the ſervant kill the wife of his maſter, it 


is petit treaſon, for he is ſervant both to the huſband and wife. 
© If the child commit parricide in killing of his ſather or mother 
(which the law-makers never imagined any childe would doe) this 
*** caſe is out of this ſtatute, unleſſe the childe ſerved the father or 
mother ſor wages, or meat, drink or apparell, for that it is none of 
theſe three kinds ſpecified in this law. And yet the offence is far 
more hainous and impious in a child then in a ſervant, for peccata 


contra naturam ſunt graviſſima : but the judges are reſtrained by this 
act, to interpret this act, à fmili, or à minore ad majus, as hereafter 


ſhall be ſaid. And * ſome {ay that parricide was petit treaſon by the 
common law. ry © 5 os ID VV 
4A ſervant of malice intended to kill his maſter, and lay in wait 
to doe it whileſt he was his ſervant, but did it not till a year after 
* was out of ſervice, and it was adjudged petit treaſon within this 
„ %% OL pe We | r 


clerk. 


I the wife and a {ranger kill the huſband, it is petit treaſon in 
the wife, and murder in the ſtranger, and fo it is in the caſe of the 


ſervant next before, and of the clerk next after. 


| 5 are taken away by this act, and all other ſaving theſe, that are 
 SleKrns ee eg___TTTT7 ERTIES 
(3) Quant home ſeculer ou de reli;ion tua fon prelate a que it doit 

fey et obedience, This clauſe is underſtood only of an eccleſiaſticall 
perſon, be he ſecular, or regular, if he kill his prelate, or ſuperiour, 

to whom he oweth faith, and obedience, it is petit treaſon; and 


ſo it was at the common law. And petit treaſon doth preſuppoſe 


40 Af. ubi ſupra. 


et 16 El. ubi up. 


19 H. 6. 47. by 


all the judges, 


a trutt, and obedience in the offender, either civill, as in the wife 
aud ſervant, or eccleſiaſticall, as in the eccleſiaſticall perſon. 
Aicdors, abettors, and procurers of any of theſe petit treaſons, are 
within this law. V . ered Thur v1 
If the ſervant kill his miſtris, viz. his maſters wife, this is treaſon 
(as hath been ſaid) not by equity, for that is denied as well in 


Cap. 2. 


committed againſt ſubjects and inferiour perſons, whereof this act 


Jn feme tua ſen baron.] © This was petit treaſon by the com- 
1 mon law, as it appeareth in our books. If the wife procure one 
Match. Par. 874. to murder her huſband, and he doth it accordingly, in this caſe te 
wife being abſent is but acceſſory, and ſhall. be hanged and not 
burnt, becauſe the acceſſory cannot be guilty of petit treaſon, 
where the principall is not guilty but of murder: and the * acceſ- 
{ory muſt follow the nature of the principall: but if he that did the 
murder had been a ſervant of the huſband, it had been treaſon in 
them both, and the wife ſhould have been burnt. And ſo it is 
in the caſe before of a ſervant, and in the caſe hereafter of a 


Before this ſtatute it was petit treaſon, / quis falſaverit feillum 5 
domini ſui de cujus familia fuit. Britton agreeth herewith. Eut theſe 
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Cap. 2. petit Treaſon. 


petit treaſon, as high reaſon, but it is within the letter of this fla. 5 


tute, for ſhe is a maſter. 


In high treaſon there = no acceſſories, but all be orindipalls and 


therefore whatſoever act or conſent will make a man acceſſory to a 
| felony, before the act done, the ſame will make him a principall in 
| caſe of high treaſon. But in caſe of petit treaſon, there may be 
_ acceſſories, either before, or after the act done, as in caſe 1 mur- 
| der or homicide. 

Here it appeareth that acts of palnmegt may bind men of the 


church, ſecular, or regular, and no benefit of clergy allowed unto 


them in caſe of treaſon: but ® hereof you ſhall read at large in the 
expoſition of the 15. chapter of Articuli cleri, 


(3) Et de tiel manner de treaſon forfeiture des eſcheats apper teinont a bs 


cloſe foignie de fon fee proper. ] See hereof hereafter in the chapter 
of forfeiture. Þ If a man ſeiſed in fee of a fair, market, common, 


= rent charge, rent ſeck, warren, corrody, or any other inheritance. 


that is not holden, and is attainted of felony, the king ſhall have 


the profits of them during his life: but after his deceaſe, ſeeing the 


blood is corrupted, they cannot deſcend to the heir, * nur can they 


| eſcheat becauſe they be not holden, they periſh and are extinct by 
A4cdt in law: for in eſcheats for petit treaſon or felony, a tenure is 


requiſite, as well i in the caſe of the king, as of the ſubject. 


An-approver in caſe of felony, refuſing the combate with the 


: appellee, ſhall have like judgment that is for petit treaſon, probator 


= recuſans duelium adjudicatur ſuſpend, et trali in odium falſ@ accu ua" 5 

duni: but yet it is not petit ae becauſe it is none of the 8 

= three ſpecified in this act. Fe 

I be caſe which Shard reciteth in 40 Af. that a 3 being 

| leader of an Engliſh ſhip, who had Engliſh men with him, and 

robbed divers upon the ſea, and were taken and found 2 and 
y was loſt 


as to the Norman it was but felony (becauſe Norman 


verb. 


+ 26 


TACT 
3See the 2, pt of 
the Inſtitutes, 
Artic, cleri. 


_ca.15,Hil.z.R.z, 


coram rege 


Rot, 8. London. ED 


Jo, Imperial's 


Tn = 


N eſcheats fas * 


the 1. part of the  _ 
Inſtitut. (ef. 2. 8 
fo. 13. a. 5 


b See before, 5 
Cap. 1. verbo, 


des terres et te- 


nements, — pp | 
* See 1 pt. of the 


Inftitutes, fo. x3. 
Avera la _ 
terre per eſcheat. 5 


Mic. 4 H. 4. 


coram egg. 
Rot. 22, 3 8 


: = 1 5 v 5 AY : : 
2 H. 5. cap. 5. 


= by king John, and was out of the ligeance of E. 3.) and as to the 
Z Engliſh it was adjudged treaſon, and the offenders drawn and 


| hanged, which was the judgement of petit treaſon: but this caſe. 


muſt be intended to fall out before this ſtatute of 2 25 * 3˙ 2 it * EY 


E none of the petit treaſons mentioned 3 in this act. 


Et pur ces que Muſors « auters be de Aube: PORT | 15.3 


15 purront eſcheer en temps avener, queux home ne purra penſer ne 


dieclarer en preſent : aſſentu eſi, que fi autre caſe ſuppoſe (2) trea- 


own 8 


eftendunt multag _ 


gue initio pre - 


| videri r non N | 


_” (3), que neft eſpeciſie paramount (4), aviegne de novel devant 
 aſcun juſtice, demoerge le juſtice fans aler a Judgment de treaſon, 
tanque per devant neſire ſeignior le roy en ſon parliament (8) 

eit le caſe mre. et declare (6), le que le ceo nee: Fre ajuage | 


iregjes, ou auter felony. 


"And 0 chat many 3 like cafes. of kin may : 
| happen i in time to come, which a man cannot think nor de- 


clare at this preſent time: it is accorded, that if any other 


caſe ſuppoſed treaſon, which is not above ſpecified, doth ha- 
pen before any juſtice, the juſtice ſhall tarry without going to 
| 7 of the nan eil the cauſe b e be ſhewed and eclared — 
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tion upon the 
f ſtatute, de frang. 


1 I. 6. 5. 
e 38 &c. 
See 1 Mar, of - 

_. :__. Juſtice Daliſon' 8 
report, ubi 

55 Copra, 


oF Mar. cap, * 


— CEEREIL 3; 


a EE IE i 4 OA Ir rr 
— IL _ EIS, 


27 A. p. 63. 


Rot Par. 


"ay 


: Judged treaſon or other felony, 


Cap. 2. 
amen, whether it ought to be bf 


Petit Treaſon. 
befors the king and his parli 


(1) geublabl⸗ treaſon.) In this ei the + badges ſhall not Jacks 4 


| ha or oo, equity, argument, or inference of any treaſon, high 
or petit, for no like cafe ſhall be adjudged treaſon, &c. And 


note this branch extendeth (as hath been faid) to the e viz. : 


| treaſon, and not to tryall, judgement, or execution. 


Priſonam. 3 


ky. 11; 2. See 


nu. 15. Ibid. 


only. 


(2) Sauter caſe ſuppeſe treaſon.] No other caſe,” though of as 


High or higher nature, &c. ſhall be adjudged treaſon high or petit, 
as before it by in the cafe of pelt anno 1 by 
Supra. 


(3) Treaſen.] Eicher high treaſon, or petit Seide ft as this. 1 ; 


Win ubt 


branch extendeth as hath been faid to the offence of treaſon 


(4) the . ects paramount.) This wart [ Precifiel is to be 

. obſcrved, for it is as much to ſay, as particularized, or 
downe particular ly: fo as nothing is left to the conſtruction of 

the judge, if it be not ſpecified and particularized before by this 


act. A happy ſanctuary or place of refuge for judges to flye unto, 
that no mans blood and ruine of his family do lie upon their con- 
ſciences againſt law. And if that the conſtruction b arguments 


a ſimili, or d minor! at majus had been left to judges, the miſchiefe 


before this ſtatute would have remained, viz. diverſity of opinions, | 
1 5 what ought to be adjudged treaſon, which this ſtatute hath taken | 
away by expreſſe words: and the ſtatute of 1 Mer. doth repeale all 
treaſons, &c. but only ſuch as be declared and expreſſed in this 


act of 2 5 E. 3. wherein this word {Expected . is to be ob- 
ſerved. 


Kot. parl. 5 H. 4. 5 


In * aca holder ; anno « H. 4. the earle of Xorthurber- 


land came before the king and lords in parliament, and by his 

petition to the king, acknowledged to have done againſt his alle- 
giance: and namely, for gathering of power and giving of liveries, ⁶ 
whereof he prayeth pardon: and the rather, that upon the kings 


letters he yerlded himſelfe, and came to the king unto Vorke, 


where he might have kept himſelfe away. The which petition 


the king delivered to the juſtices by them to be conſidered. 


_ Whereupon the lords made proteſt ation, that the order thereof be- 


longed to them, as peers of the parliament, to whom ſuch judge- | 


ment belonged in weighing of this ſtatute of 25 E. 3. &c. and - 


_ they judged the ſame to be $0 treaſon, nor felony, but only treſ= | 
_ paſſe finable at the kings will 


nied, that if one of the indicters diſcover the counſell of the king, 


And the opinion in 27 Aff. is de- 5 


that it ſhould be treaſon; becauſe it is not ſpecitied before in this 
act, and therefore Reiter high treaſon, nor petit treaſon. 


(50 Tanque fer devant le rey et ſon parliament.] By this it is appa- : 


rent, that any like or other caſe ought to be declared by the whole 
2 parliament, (and not by the king and lords of the upper houſe 
only, or by the king : and the commons, or by the lords and com- 


ml R. 2. nu. 2D. 


mons.) And ſo was it done by the whole court of parhament in 
3 R. 2. ubi ſupra. 5 Eliz. 18 Eliz. ubi ſupra, and many: other acts of 


parliament. 


John duke of Gwyen and of Lancaſter, Jad of England, 


and F homas duke of e conſtable of zin, the kings 


| uncles, 


Petit Treaſon, = 


uncles, complained to the king, that Thomas Talbot knight, with 
other his adherents, conſpired the death of the ſaid dukes in divers 
parts of Cheſhire, as the ſame was confeſſed and well knowne, 
and prayed that the parliament might judge of the fault (which 
petition was juſt, and according to this branch of the ſtatute of 


Cap, 2. 


23 


25 E. 3.) but the record faith further: whereupon the king and 
lords in the parliament adjudged the fame fact to be open and hig 


treaſon: which judgement wanting the aſſent of the commons, was 
no declaration within this act of 25 E. 3. becauſe it was not by 
the king and his parliament according to this act, but by the king 
=_ rr eng 115 
(6) Soit le caſe monſtre et declare, c.] This declaration may be 
_— abſolute, or /ub mods, for a tine. 
By this which hath been ſaid it manifeſt! 
nable and damned opinions thoſe were concerning high treaſon, 
of Trefihian chiete juſtice of the kings bench, Sir Robert Belknap | 
chiefe juſtice of the common bench, Sir John Holt, Sir Roger 


y appeareth, what dam- 


13 Fl. cap. 1,4 | 
14 El. ca.1,2.&c. 

Anno 21 R. 2, 
Ws. 


Fulthorp, and Sir William Burghe, knights, fellowes of the ſaid 


Sir Robert Belknap, and of John Lockton one of the kings 


I jeants, that were given to king R. the 2. at Nottingham, in the 


eleventh yeare of his reigne. But more deteſtable were the opi- 
nions of the juſtices in 21 R. 2. and of Hanckford and Brinchley 
the kings ſerjeants, (and the rather, becauſe they took no example 
by the puniſhment of the former) which affirmed the ſaid opi- 
nions to be good and lawfull, ſaving Sir William Thirning chiefe 
juſtice of the common bench gave this anſwer: That declaration of 
treaſon not declared belongeth to the parliament; but to pleaſe, he 


11 R. 2. ca. 5 


[23] 


aid, that if he had been a lord or a peer of parliament, if it had 
been demanded of him, he would have made the like anſwers 
Rot. Parl. 1 H. 4. 


Theſe juſtices and ſerjeants being called in queſtion in the parlia- 
ment holden anno 1 H. 4. for their ſaid opinions, anſwered as divers 
lords ſpirituall and temporall did) that they durſt no otherwiſe 
* Ado, for feare of death. It was thereupon enacted, that the lords 
= #pirituall and temporall, or juſtices, be not from thenceforth re- 


Au. 97. 


Melius eſt omnia Bs 


mala pati quam 
malo conſentire. 


ceived to ſay, that they durſt not for feare of death to fay the truth. 


Which opinions being fo manifelily againſt our ſaid act of 25 E. 3. 
_ Afterwards in the parhament holden 1 H. 4. it is affirmed by au- 
_ thority of parliament, that in the faid parliament of 21 R. 2. 

dgements, ordinances, and ſtabliſhments were 

, and given, erroniouſly and dolefully in great diſ- 

heriſon and finall deſtruction and undoing of many honourable 
| lords, and other liege people of this realme, and of their heires for 

ever. And therefore not only that parliament of 21 R. 2, and 
the circumſtances and dependances thereupon, are wholly reverſed, 
revoked, voided, undone, repealed, and adnulled for ever, but alſo 


____ divers ſtatutes, ju 
made, ordained, an 


1 H. 4. ca. 3. 


See the conſe- 


quence of erro- 
neous opinions 
in caſe of high 5 


treaſon. „ 


1H, 4. cap. 4 5 ; 


the parliament holden in 11 R. 2. by authority of which parlia- 
ment, Trefilian, Belknap, and the reſt of thoſe falſe juſtices and 
_ ferjeants aforeſaid were attainted, is confirmed, for that it was 
th) for the great honour and com- 


ius there the 
mon profit o 


arliament affirme 
he realm. 


eft reialme chivacke armee, c.] 


Et fi ter caſe aſcun home de c 


| And if percaſe any man of this realme ride armed, &c. For 
eof, ſee the chapter hereafter againſt riding or going 


_ expoſition her 
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Inter — | moſt noble king of famous memory, king Edward the third, 
: find: jafte ; #21 touching or concerning treaſon, or the declaration of treaſon, and 
Art efferantur in- none other, &c. any act or acts of parliament, ſtatute, or ſta. 
Juſiæ depriman- tutes, had or made at any time heretofore or after the ſaid 25 year 
olf king E. z. or any other declaration or matter to the contrary in 

15 1 any wile notwithſtanding. ] _ FFV 


| In brimis ut juſt = Before this a& ſo many treaſons had been made and declar ed by | 


_ iyufte ſubver- ſome in generall, and in ſuch ſort penned, as not only the ignorant 
| fanjurs | 


| [ = ] 3 obeyed and kept, then lawes and ſtatutes made with gre at an d 
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3 Mar. cap. 1. For the better inſtruction of the reader to diſcerne what offences 


Sgſione prima. be high treaſon or petit treaſon at this day, it ſhall be neceſſary to 


de eee adde hereunto the ſtatute of 1 Mar. whereby it is enacted, [ That 


was made, anno 


1 E. 6. ca. 12. no act, deed, or offence, being by act of parliament or ſtatute 
Bee the ſtatute of made treaſon, petit treaſon, or miſpriſion of treaſon, by words, 


f. 4. cap. 10. to writing, ciphering, deeds, or otherwiſe whatſoever, ſhall be taken, 
2 the like effect. | ' | 


had, deemed, or adjudged to be high treaſon, petit treaſon, or miſ- 
priſion of treaſon, but only ſuch as be declared and expreſſed to be 

treaſon, petit treaſon, or miſpriſion of treaſon, in or by the act of 
parliament or ſtatute made in the 25 yeare of the raigne of the 


leges erigantur, act of parliament ſince this act of 25 E. 3. ſome in particular, and 


and unlearned people, but alſo learned and expert men were many 
times trapped and ſnared: and ſometimes treaſons made or declared 
in one kings time, were abrogated in another kings time, either by 
ipeciall or generall words: 0 as the miſchief before 25 E. 3. ff 
tue uncertainty what was treaſon, and what not, became to be fo 
frequent and dangerous, as the ſafeſt and ſureſt remedy was, by © 
ttnis excellent act of 1 Mar. to abrogate and repeale all, but on 
ſuch as are ſpecified and expreſſed in this ſtatute of 25 E. 3. yr 
Which law, the ſafety both of the king and of the ſubject, and tlie 
preſervation of the common-weale is wiſely and ſuthciently pro- ©? 
| vided for, in ſuch certainty, as nihil relictum eft arbitrio judiciss 
And certainly the two rules recited in the preamble of the ſaid act 
of 1 Mariæ, are aſſuredly true. The firſt, [that the ſtate of a king 
| ſtandeth and conſiſteth more aſſured by the love and favour of the _ 
fſubject toward their ſoveraigne, then in the dread and fear of 
lawes made with rigorous pains and extreme puniſhment for not 
obeying their ſoveraigne.] And the other, [that lawes juſtly made 
for the prefervation of the common-weale without extreme puniſh» 
ment or penalty, are more often, and for the moſt part better 


N 
* 


extreme puniſnment.] Mitiùs imperanti melius parttur. 
In which act five notable things are to be obſerved. Firſt, it 
extendeth (without exception) to all high treaſons made by an, 
aàct of parliament ſince the ſaid act of 25 E. 3. Secondly, to all 
declarations of high treaſons by any act of parliament ſince the 

ſaid act of 25 E. 3. (as of the ſaid declaration in 3 R. 2. of killing 

an ambaſſadour and the like.) Thirdly, to all petit treaſons made 

or declared by any act of parliament ſince the ſaid act of 25 E. 3. 
Fourthly, albeit miſpriſion of treaſon is not mentioned in the act of 
25 E. 3. yet every miſpriſion of any treaſon made or declared ſince 
that act by any act of parliament, is abrogated. Fifthly, no 

_ offence to be treaſon, petit treaſon, or miſpriion of treaſen, but 
bnly ſuch as be declared and expreſſed to be treaſon, petit treaſon, 3 
br miſpriſion of treaſon by the-{aid act of 25 E. 3. Here three things 
are to be obſerved: firſt, that this word [expreſſed] excludeth al! 
e od ie or vow mo now os eee 8 


Cap. 2. Petit Treaſon. 
implications or inferences whatſoever. Secondly, here miſpriſion of 
treaſon is taken for concealement of high treaſon or petit treaſon, 
and only of high treaſon or petit treaſon ſpecified and expreſſed in 
the act of 25 E. 3. Thirdly, that no former judgement, attainder, 
preſident, reſolution, or opinion of judges or juſtices of high trea- 
ſon, petit treaſon, or miſpriſion of treaſon, other then ſuch as are 
ſpecified and expreſſed in the faid act of 25 E. 3. are to be fol- 
| lowed or drawne to example: for the words be direct and plaine, 
\ [that from henceforth, no act, deed, or offence, &c. ſhall be taken, 
had, deemed, or adjudged to be treaſon, petit treaſon, or * miſpri- 


ſaid act of 25 E. 3. &c. any act of parliament or ſtatute after 


25 E. z. or any other declaration or matter to the contrary not- 


withſtanding.] So as there is no high treaſon, petit treaſon, or 


miſpriſion of any treaſon made or declared by any act of parlia- 


ment or otherwiſe ſince the act of 26 E. 3. but only ſuch as have 


been made ſinee the ſaid act of 1 Mariæ, and of thoſe only ſuch as 


were made ® perpetuall, and not during the life of queen Mary or 


tion of ſome certaine time wherein the oifender ſhould be accuſed. 


© Poft intervallum temporis accuſator nan erit audiendus, nifi docere po. 


teſt fe fuiſſe juſtis rationibus impeditum. 


tte naturall life of queen Elizabeth ceaſed by her death: for de- 


- 


There is another excellent branch of a ſtatute made e in 


1. & 2 Ph. & Mar, in theſe words. [And be it further enacted by 


the authority aforeſaid, that all trials hereafter to be had, awarded, 


or made for any treaſon, ſhall be had and uſed only according to 
the due order and courſe of the common law 


All trials. ] Upon theſe words many things have been ob- 
ſerved by others. Firſt, that the letter of this act extendeth only 
to triall of high treaſons, cr petit treaſons, and not to miſpriſion. 


155 Secondly, foraine treaſons are to be tried by the ſtatute 8 of 351H. 8. 


cup. 2. and ſo it was reſolved by all the juſtices of England in 
Orurks caſe, and had been ſo reſolved before. But for trials of 


treaſons to be had in Wales, or where the kings writ runneth not, 
in ſuch ſhires as the king ſhall affigne by his commiſhion by the 
L ſtatute of 32 H. 8. ca. 
are triable by the law. _ „%%% el ol HO DOLL 

ut hath been holden, that upon the triall of miſpriſion of trea- 
ſon there muſt be two lawfull witneſſes, as well upon the trill, 
as upon the indictment, as it was reſolved by the juſtices in the 
lord Lumieyes caſe, Hil, I 4. Eliz. reported by the lord Dier, under 


his own hand, which we have ſeen, but left out of the print, 


which for other purpoſes is cited hereafter. Thirdly, it hath beene 


Br the declaration of treaſon, &c. * Declarations made during 


4. are abrogated by this act, becauſe they 


24 
4 That is, of ſuch 
treaſon, high or 
petit, as is ex- 
preſſed in the at 
of 25 E. 3. and 
of no other trea- 
F 
Þ 1 Mar. cap. 6. 
I & 2 Ph. and 
Mar. cap. 11. 
5 Eliz. ca. 1. and 


fon of treaſon, but only ſuch as be declared and expreſſed in the 18 


18 Eliz. cap. 1. 
13 Eliz. cap. 2. 
23 Eliz. cap. 1. 
27 Eliz. cap. 2. 
3 Jac. cap. 4. 
Bracton, lib. 3. 
fol. 118. b. | 


4 13 Eliz. cap. r 


* ry + . p 14 Eliz. cap. 1. 
of queen Elizabeth, whereof there be divers which now are ex- 


pired, which you may reade being all in print. But there wanted 
nothing to the perfection of the ſtatute of 25 E. 3. but a limita- 


and Cap. 2. * TL 


1 & 2 Ph, ane 


f See the ſecond 1 
part of the ilk 
ſtitutes, Mag. 
Carta, cap. 29. 


Verbo (per judi- 


me eee. eee ee ee 


2 35 H. 8. cap. 2. 


3 Mar. Dier, 132. ; 
lib. 7. fol. 23. in 


Calvin's caſe. 


Orurk's caſe. Po 
* 32 H. 8. cap. 4. 
hx E. 6. cap. 12. 


r 
Both which are 


mentioned in the _ 


next ſeQion. 
Hill. 14 Eliz. 
ine, ae... 
Nota. This is the 


laſt reſolution of 


_ the judges 
— . 
At this time 

Catlin and Dier 

were Chief juſ- 

tices, and San- 

ders chiefe ba- 
10n, Kc. 


in this 


holden, that this act extendeth not to the indictment of any tre- 


ſon, but to the triall by peers, if the offender be noble: or by 
freeholders, if the offender be under the degree of nobility : and 


_ therefore upon the indictment which is in manner of an accuſation, 
by the ſtatutes of x E; 6. and 5 E. 6. two lawtull witneſſes tg 
C . e 
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Paſch. 33 Eliz. 
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Zee 1 El. cap. 6. 

Stauf. Pl. Coron. 
289. and 164. 

4 Mar. Coron. 

Br. 220. Dier, 

2 Mar. 99. 88 

2 3 Mar. 132. 


Nota the OY 5 


. 14 £1. Lo. 
Lumley's caſe. 
bi re- 
2 Mar. Pier, 99, 
100. Thomes'. 
aſk. Mats > les 
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© 3 Mich, 13 E 
14 El. \Rolſton's 5 
5 4 caie. 


5 5 x & 2 Ph, and 
Mar. c. 11. ſupra. 


; * 1 
| 1 k. 6. cap. 12. 
5 E. 6. cap. 11. 

See 13 El. cap. 1. 
See before verb. 


Petit Treaſon. 


| feſſe the ſame. 


nerality of theſe. 


FR. Ye. 

Regula. werba ge- 
neralia generaliter 
unt intelligenda. 


See hereafter 


WO 49. of Piracy, | 


beide in the act. 


Here two things 


Nota that before ſpecified] G56 refer to the words mentioned : 
1. It is manifeſt by the connexion of the 
words, viz. [for any words before ſpecified to be ſpoken, &c.] 
2. The treaſons in 25 E. 3. were mentioned before. 3. The 
we fo wr be [for mw treaſon, "por treaſon, nnen of trea· : 
| on, n 

And by 5 E. 6. ca. 11. it is provided by the laſt clauſe dre one, 
that none ſhall be indicted, arraigned, condemned, convicted, or 


attainted for any of the treaſons or offences aforeſaid; or for an 
* other treaſons that now be, or hereafter ſhall be, which ſhall 


| hereafter be perpetrated, committed, or done, unleſſe the ſame offen- 
der be thereof accuſed by two lawful accuſers, & c. unleſte the faid _ 
party arraigned ſhall willingly, without violence confeſſe the ſame.] En 
1. The particular penning 
of both theſe acts, viz. indicted, arraigned, convicted, &c. and the 
words of 1 & 2 of Ph. & Mar. extend to tryalls only, and not to 
the indictment. 2. Two lawfull accuſers in the act of 5 E. 6. are 
taken for two lawfull witneſſes, for by two lawfull accuſers, and _ f 
accuſed by two lawfull witneſſes (as it is ſaid 1 E. 6.) is all one: 
which word (accuſers) was uſed, becauſe two witneſſes ought di- 
rectly to accuſe, that is, charge the priſoner, for other accuſers 

| have we none in the common law, and therefore lawfull accuſers 
muſt be ſuch accuſers as law allow. And ſo was it reſolved in 
the Lo. Lumleys caſe by the juſtices: for if accuſers ſhould not be 
ſo taken, then there muſt be two accuſers, by 5 E. 6. and two | 
witneſſes by 1 E. 6. And the ſtrange conceit in 2 Mar. that one 
may he an accuſer. by hearſay, was utterly denied by the juſtices _ 
in the Lo. Lumleys caſe. And this word (awarded) in the ſtatute 
of 1 & 2 Ph. and Mar. extendeth to the tryall upon the ar- 
0 on a and not to the ee for” that is not laid to be 
5 awarded. 5 
And it was s reſolved by all the juſtices i in Rolſtons caſe u pon the — 
rebellion i in the north, that theſe words [ſhall willingly without 
Violence confeſſe the ſame] are to be underſtood where the party 
accuſed upon his examination before his arraignment, willingly 

_ confeſſed the ſame without violence, that is, willingly without any 

torture: and is not meant of a confeſſion before the judge, for he 
js never preſent at any torture, neither upon his arraignment was 
ever any torture offered. And here commeth another b ſtatute _ 
made in 1 & 2 Mar. to be conſidered, by which it is provided, that 
treaſon for the counterfeiting and impairing of the coin currant in 
this realm, &c. the offender therein, &c. ſhall be indicted, ar- 


are to be obſerved. 


raigned, tried, convicted, or attainted by ſuch like evidence, and 


in ſuch manner and form, as hath been uſed and accuſtomed with- 


zin this _ at "NF time before the f firſt your of «ing E. 6. &c. 


* herein 


qulſite: the words of the ſtatute of 1 E. 6. in the lat branch _ 
[that none ſhall be indicted, arraigned, condemned, or convicted 
for any treaſon, petit treaſon, miſprif on of treaſon, or for any words 
I De ces provable-- before ſpecified to be ſpoken, after the ſald firſt day of February, 
"nw — for which the ſame offender or ſpeaker ſhall in any wiſe ſuffer 
a pains of death, impriſonment, loſſe or forfeiture of his goods, 
chatels, lands, or tenements, unleſſe he be accuſed by two ſuffi- 
_ cient and lawfull witneſſes, or ſhall rr without violence con- 


1 


F 

— . n 

” n 3 
N 2 


un , d ĩ ole a Hy br br ONT 

And it ſeemeth that by the ancient common law one accuſer, or 
witneſſe was not ſufficient to convict. any perſon of high treaſon: 
2 for in that caſe, where is but one accuſer, it ſhall be tried before 
the conſtable and marſhall by combat, as by many records appear- 
eth. Þ But the conſtable and marſhall have no juriſdiction to hold 
plea of any thing, which may be determined or diſcuſſed by the 
common law. And that two witneſſes be required, appeareth by 
vur © books, and I remember no authority in our books to the con 
trary: and the common law herein is grounded upon the law of 
God expreſſed both in the old and new Teſtament: © zz ore duorum 


JJ ono oinntED oar ho o GAO as 

And this ſeemeth to be the more clear in the triall by the peers, 
or nobles of the realm, becauſe they come not de aliquo vicineto, 
_ whereby they might take notice of the fact in reſpect of vicinitie, as 


Cap. | — | Petit T reaſon. 


| Wherein the ſpeciall penning of this act is to be obſerved, which 
in caſe of treaſon concerning the counterfeiting or impairing of 
coin, &c. hath by particular words reſtored the evidence requiſite 
by the common law, before the ſtatute of 1 E. G. as well upon the 
indictment as the triall. But the act of 1 & 2 Ph. and Mar. cap. 10. 
extends to trials only in other caſes of high treaſon, and therefore 
that act extendeth not to the indictment of other high treaſons. 
Alſo it is moſt neceſſary (as many doe hold) that there ſhould be 
two law full accuſers, that is, two lawiull witneſſes at the time of the 


indictment, for that it is commonly found in the abſence of the 
party accuſed, and it may be when the party ſuſpected is beyond 


| Tea, or in remote parts, and may be outlawed thereupon; and there- 


fore ſeeing the indictment is the foundation of all, it is moſt neceſ- 


ſary to have ſubſtantial proof in a cauſe ſo criminall, where proba- 


tiones oportent de luce clariores. Laſtly, * if the indictment were part 


of the tryall, then ought he that is noble, and a lord of parliament 
be indicted of high treaſon, &c. by his peers: for the tryall of hm 


(without queſtion) muſt be by his peers: but the indictment of 
rs of the realm is always by free-Holders, and not by their peers, 


as hereafter ſhall appear. We have been the longer herein in re- 
| ſpect of ſome variety of opinion (for want of due and intire conſi- 
deration had of all and every part of that which hath been ſaid) 
upon ſerious ſtudy touching this point, without reſpect of a com- 


aut trium teftium peribit qui interficietur : nemo occidatur uno contra ſe. 


Jö; ð ẽũę -l TrLOE. 
HFlaving now rehearſed what others have ſaid and holden, we 
upon due conſideration had of the whole matter will ſet down our 
own opinion, and reaſons, in theſe four points following. Firſt, 

that the ſtatute of © 5 E. 6. cap. 11. is a generall law, and extends 


to all high treaſons, as well by the common law declared by the ſta- 
tute of 28 E. 3. as to any other ſtatute made or to be made, the 


negative words of which ſtatute be: [no perſon ſhall be f indicted, 
arraigned, convicted, condemned, or attainted for any treaſon, that 
now is, or hereafter ſhall be, &c.] Which words without all cueſ- 
tion are generall, and fo to be taken. The words of that ſtatute be 
further, [unleſſe the ſame offender be accuſed by two lawful accu- 


ſers, ] theſe two lawful accuſers are in judgemert of law taken for 


two lawful witneſſes, and that for two cauſes: firſt, they muſt be 


lawful, that is, allowed by the laws of the realm: and by the law, 
ET mY ie Pe Re oe Rr” im 


I & 2 ph. and 


Mar. cap. 10. 


* [26 J. 


See Magna Cart. 
c. 29. and the ex- 
poſition there- 
upon. 


2 Pat. 25 E. 4. 


part 1. nu. 16, 


Rot. Parl. 21R. 2. 
nu. 19, 21. theD. 


of Norff. caſe. 
Rot. Pat. 3 H. 4. 
Balleſhul's caſe. 
Rot. Vaſcon. 


9 H. 4. nu. 1i4. 


John Bolemer's 


caſe. Rat. Parl. 
2 H. 6. 0 . he 
_eari of Ormond's 
Net. Pat, 8H. 6. 

pt. 2. m. 7. be- 


tween Upton 
and Dowy, 


Vide the 4. part 2 
of the Inſtitutes, _ 
cap. the Court of 


Chivalry, &c. 
See Brat. lib. 3. 
fo. 179 4. 


Mirror, ea. 3 8. 
ordenance de at- 


taint. Bract. I. 5. 


f. 354. 48 E. 3. 30. : 
35 H. 6.46. Fort. 5 
ca. 32. 15 E 4. f. I 


Pl. Com. fo. 8. 


peu. 17.6. 19.15 ” 


Mat.18.16. john 


13. 1. Heb. 10.28. 
© And ſo I hold 


the ſtatute of 
1 E. 6. c. 12. to be 
a generall law, 
and to extend to 
all high treaſons, 


&c. 


f Nota as well 
upon the indi. 
ment as the ar- 
raignment of 
treaſon there | 
ouzht to be two _ 
accuſers. See 


Dier, 2 & 3 Ph, 


and Mar. 132. 


_ evidences, and 
... 'witnelles. 


and ſoit was 


26 


8 1 E. 6. cap. 12. 
the laſt clauſe. 
ee 1... 
1 & 2 Ph. and 
Mar. cap. 11. 

Bract. Ii. 3. f. 118. 


5 * criminoſus. 


5 = Mag. Cart. 
1 „ 
| ent 
of the Inftitutes, 
flect. 194. See 5 


- - -Fonteſcue,".. © a 


cap. 26, 27. 
0 e dacht to 
de informed by 


* 27 3 


1 3. cap. 8. 


28 E. 3. cap. 18. 


8 H. 6. cap: 29. 
Shirley's caſe, 


| reſolved by all 


_ caſe of doctor 


Lope, ee | 
L Loyfie, and Ste- 
ppben Ferreira de 
Gama. 


d 33 H. 8. c. 23. 


e 
21 Aſſ. p. 12. 
re. . 
Mic. 25 & 26 Fl. 
per les juſtices in 


Arden's caſe. 
Dier 12 El. 286. b. 
All this was re- 
ſolved, Mic. 1 Ja. 
in Sir Walter 
Raleigh's cafe. 
Pl. Com. 388. 
Count de Lei- 
ceſtet's caſe. 


upon the arraignment of the — 
ſon, no other accuſer can be 


Qui accuſat inte- 
Lr fome fir, et 


1 Mar. fo. 144. 


the judges, Hil. 
236 El. in the © 


3 Mar. Dier,132. : 

„„ s. d. 
F 

in goctor oſter $ 
- | 


Somervile's and 
warranted by the courſe of the common law. 


petit Treaſon. 


oner: upon the indictment of trea- 
ard, but witneſſes oy Secondly, 
the words of the ſtatute are [which ſaid accuſers at the time of the 


ee of tlie party accuſed, if they be then living, ſnall be 


Cap. 2. 


* in perſon before the party ſo accuſed, and avow, and main- 
tain that 


which they have to ſay to prove him guilty of the treaſon, 
unleſſe the party arraigned ſhall willingly without violence confeſſe 
the ſame, ] as by that act it appeareth. Now to avow and maintain 
that which they have to ſay to prove him guilty of the treaſon, is 


the proper office and duty of witneſſes, and fo it is ſaid in the ſta- 


tute of s 1 E. 6. c. 12, in the laſt clauſe (by two lawful witneſſes.) 
See the ſtatute of 5 El. c r. where it is ſaid [accuſed by good and 


ſufficient teſtimony: ] and to the ſame intent, the ſtatute of 1 &2 


Ph. and Mariz, cap. 11. for the word Taccuſed.] 
i Stat. de Kenelw. 


ſecunda parte, 


1. Puniantur accuſatores penes dominum regem, quod and rex ef & 


facili non credat : et talis pena fiat eis, qualis debeat fieri illis, qui i- 
. Juſte fideles dni. regis exheredari et deftru: fecerunt, G c. 


4 


2. That this act of 5 E. 6. extend as well to petit treaſon, as high | 


I E. 6. cap. 12. 


treaſon, for the words be Ly BED and fo Goth the 9 * | 


3. That the ſtatute of 1&2 Ph. and Mar. cap. 10. doth not 


opprimitur, et gut non * * „bat. | 
era... 


The tryall coxinſt an aliennee, that lived Hark: und the pro- 2 = 
tetion of the king, and amity being between both kings, for high ⁵ 
treaſon, ſhall by force of this act of 1 & 2 Ph. & Mar. be tried ac- 
cording to the due courſe of the common law, and therefore in 
that caſe he ſhall not be tried per medietatem lingue, as he ſhall be = 


in caſe of petit treaſon, murder, and felony, if he prayeth it. 


heard and determined before commiſſioners in any forein county, 


4. That a tryall in a forein county upon examination before 
three of the councell, &c. by the ſtatute of 33 H. 8. cap. 23. is 
abrogated by this ac of 1 & 2 Ph. and Mar. being a tryall con- 
trary to the due courſe of the common law, which is to have it 
tryed by jurours of the proper county, © but the indictment being 
found in the proper county, it may be by tpeciall commiſſion 


but the tryall muſt be by jurours of the proper county ; and this is 


the term begins, 
county xhere the kings bench fit, be ſuſpended during the term, 


vet if an indictment- be found before ſuch commiſſioners before 4 
the tearm, there may be a ſpeciall commiſſion made to commiſ- 1 
; n * the ſame county, fitting the king benen UL that county, 2 
Pas to 


And albeit when 
all commiſſions of oier and terminer in the 


abrogate the ſaid act of 1 E. 6. or of 5 E. 6. For that act of i & 2 
Ph. and Mar, extends only to trialls by the verdict of twelve men 
de vicineto, of the place where the offence is alleadged, and x the in- 
dictment is no part of the triall, but an information or declaration 
for the king, and the evidence of witneſſes to the jury is no part oß 
the triall, for by law the tryall in that caſe is not by witneſſes, but 
by the verdict * of twelve men, and fo a manifeſt diverſity between 
the evidence to a jury, and a tryall by jury. And the word 
[awarded] in that ſtatute doth prove that that act extended only 
to the venire facias for trial, for neither the indictment nor the evi- MX 
| dence can be ſaid to be awarded: veritas que mininie defenſatur, 
Hr fo fic c liber? 2 animam mean E 


3 t 
2 
— 


BETS 
=.” 


„„ 


N Cap. 2. 


to hear and determine the ſame durin 9 the tearm: for the kings bench 


L.aſtly, all ſtatutes made before the ſaid act of 1 
for tryall of high treaſon, petit treaſon, or miſpriſion of treaſon, 
_ contrary to the due courſe of the common law, are abrogated 
dy the ſaid act of 1 & 2 Ph. & Mar. and tryalls by the due courſe 
of the common law, with challenges incidents in thoſe caſes are 


%% ĩ ͤ on nnd ng,” 
1. The noble peer of the realme muſt be indicted defore com- 
miſſioners of ojer and terminer, or in the kings bench, if the tre- 
ſon, miſpriſion of treaſon, felony, or miſpriſion thereof be com- 
mitted in that county where the kings bench fit, as it was re- 
ſolved in the caſe of Tho. d. of N. in an. 13. Eliz. And this is 


Petit Treaſon. 


bath no power to proceed thereupon, till the indictment be before 


them. And it is the better, if the ſpeciall commiſſion bear teſte 
after the beginning of the tearm. Note a diverſity between generall 
commiſſions of oier and terminer, and ſuch a ſpeciall commiſſion; 
and the court of kings bench may be adjourned, and in the mean 
time the commiſhoners may ſit there. 5 


4 And where it is provided by the ſtatute of 33 H. 8. cap. 23. 


and all acts of parliament concerning incidents to tryalls contrary 
to the courſe of the common law, are abrogated by the ſaid words, 


land that all trialls hereafter, &c.] but all this is to be under- 
| ſtood of perſons under the degree of nobility; for in caſe of a 
triall of a noble man, lord of parliament, he cannot challenge at 
JJJJͤ;A᷑ .d d. Core 


& 2 Ph. & Mar. 


if a man be indicted of high treaſon, he may at this day plead 
a forein plea, as he might doe by the common law, and fhall be 


| tryed in the forein county; but otherwiſe it is in caſes of petit 
_ treaſon, murder, or felony, for there it ſhall be tryed in the county 


„ meemnent yu pA. niger, 
And foraſmuch as the proceeding againſt a noble peer of the 
realm, being a lord of parliament in ſome points agrees, and in 
bother points differeth from the proceeding againſt a tubje under 
the degree of nobility: it ſhall be neceſſary to ſhew wherein they 


Henry Garnet ſuperiour of the jeſuites in England upon his 
arraignment for the powder treaſon, did challenge Burrel a citizen 
of London peremptorily, and it was allowed unto him by the re- 
ſolution of all the judges; ® ſo as in caſe of high treaſon, or miſ- 
priſion of high treaſon, a man may challenge 35. peremptorily, 
which is under three juries, but more he cannot, 


"Y 


444K ca 
that peremptory challenge ſhould not from thenceforth be ad. 
mitted or allowed in 8 of high treaſon, or miſpriſion of tre- 
ſon: © this branch is abrogated by the ſaid act of 1 Mar. For the 
end of challenge is to have an indifferent tryall, and which is re- 
quired by law; and to bar the party indicted of his lawfull chal- 
_ lenge, is to bar him of a principall matter concerning his tryall: 


c And fo it was 5 
reſolved. an. 1 Ja. bet, 


in Sir Walter 
Raleighs caſe, 
by all the judges 
and had been re- 
ſolved ſo before. 
Stan. pl. cor. 157. 


r 


Garnets caſe. 


And ſo it was 


reſolved, M 25 
& 26 El. in So- 


merviles and 
Ardens caſ. 
s Br. tit. Chal- 


lenge, 217. : 


22 H. 8. c. 14. 


32 H. 8 c. 3. See 
4 H. 8. c. 2. and 
ß e n 


pleading, &c. for | 


being taken out 
of ſanctuary in a 


forain county 
in caſe of mur- 


der or felony, 
See hereafter, 


cap. Sanctuary, 
all ſanctuaries 


taken away: __ 


and note that the 
Kar. of 22 H. 8. 


&c. extend nl 
to indictments 


and not to ap- | 
peals. 15 2 


common to both degrees to be indicted by jurors of that county i 


where the offence was committed. _ 


- 


2. When he is indicted, then the king by his commiſſion under 
the great ſeale conſtitutes ſome peer of the realme, to be hac vice, 


ſteward of England: for his ſtile in the commiſſion, is, . /eneſchallus 


 Anplie) who is judge in this caſe of the treaſon or felony, or 


of the miſpriſion of the ſams committed by any peer of the realm. 


"08; 


{ ETSY Petit Treaſon. Cap. 2. 


This ata reciteth the indictment generally as it is found: 
and power given to the lord ſteward to receive the indictment, & c. 
and to proceed, ſecundum legem et conſuetudinem Angliæ. And a com- 
mandement is given thereby to the peers of the realme, to be attend- 
ant and obedient to him; and a commandement to the lieutenant of 
the Tower to bring the priſoner before him. 
3. A certiorari is awarded out of the chancery to remove the in- 
dictment it ſelfe beſore the ſteward of England indilat?, which may 
either beare date the ſame day of the ſtewards commiſſon, or wy = 
day an,” 1 

A . The ſteward dizeſts bis precept under his ſeale to the com- 5 
8 wiſoners Kc. to certifie the indictment ſuch a day and place. 
g. Another writ goeth out of the chancery directed to the heute, 
"nant of the Tower, to bring the body of the priſoner before the 
ſteward at ſuch day and place as he ſhall appoint. _ 8 
6. The lord ſteward maketh a precept under his ſeale to the lieu . 
tenant of the Tower, &c, and therein expreſſeth a day and Place 85 
Ke when he ſhall bring the priſoner before him. 8 
7. The ſteward maketh another precept under his ſeale to a ſer- _ 
jeant at armes, to ſummon tot et tales dominos, magnates, et proceres 1 
Hujus regni Angliæ prædicti R. comitis E. pares, per quos rei veritas me- 
us ſciri poterit, quod ig perſonaliter compareant coram præ dico feneſ- —_ 
. challo apud Weſim. tali die et hora, ad faciend. ea que ex parte domini 
regis forent facienda, Ic. Wherein four things are to be obſerved. | 
_ - Firſt, that all theſe precepts moſt commonly beare date all in one i 
day. Secondly, that no number of peers are named in the precept, 
and yet there muſt be twelve or above. Thirdly, that 0 precept 
is awarded for the returne of the peers before any arraignment or 
plea pleaded by the priſoner. Fourthly, that in this caſe the lords 
are not de vicineto, and therefore the fitting and triall may be in any 
county of England. And herein are great differences between the | 

1 To of a peer of the realme, and of one under the e of nobi· bo 
Wh 4 the day, the fieward with fix hte at armes before him 
e takes his place under a cloth of eſtate, and then the clerk of the 
1 H. 4. 1. crown delivereth unto him his commiſſion, who redelivereth the 
+. ſame unto him, And the clerk of the crown cauſeth a ſerjeant at 
armes to make three oyes, and commandement given in the name 
ef the lord high ſteward of England to keep ſilence: and then is the 
I H. 4. . commiſſion read. And then the uſher delivereth to the ſteward a 
EI Ret on bg white rod, who re-delivereth the ſame to him againe, who holdeth it 
before the ſteward. Then another oyes is made, and commande- 
5 ment given in the name of the high ſteward of England, to all juſ- 

ticés and commiſſioners to certifie all indictments and records, &c. 

Which being delivered into court, the clerk of the crown readetk 

the return. Another oyes is made, that the lieutenant of the Tower, 

& c. returne his writ and precept, and to bring the priſoner to the 
5 bar: which being done, the clerk reads the retorne. Another oyes 

is made, that the ſerjeant at armes return his precept with names of 

the barons and peers by him ſummoned, and the return of that is 

alſo read. Another oyes is made, that all earles, barons and peers 

— (which by the commandement of the high ſteward be ſummoned). 

£7 = anſwer to their names, and then they take their places and fit down, 

Mg Fania and their names are recorded; and the any of the record i is that 


they 


2 
LP 
2 


; they appear, ad faciendum ea que ex parte mini regis tis injungentur. = 


the hi 


| {mall addition, or ſabſtraction may alter the caſe; 
it ſtand with their oath, who are ſworn, That they ſhould well 


Petit Treaſon. 


And when they be all in their places, and the priſoner at the bar, 
gh ſteward declares to the priſoner the cauſe of their aſſembly, 


ow 


and perſwades him to anfwer without feare, that he ſhall be heard 


ferently according to their evidence. 


9 The peers are not ſworn, but are charged, /uper fid:litatifus, 
cer ligeantiis domino reg1i debitis: for ſo the record ſpeaketh 
10. Then the kings learned councell give evidence, and produce 
their proofes for the king againſt the priſone nr. 
11. But the priſoner, when he pleadeth not guilty, whereby he 
denieth the fact, he needs have no advice of councell to that plea. 
But if he hath any matter of law to plead, as Humfrey Stafford 
in 1 H. 5. had, viz. The priviledge of ſanctuary, he ſhall have 
-councell aſſigned to him to plead the ſame, or any other matter in 


cauſe it concerneth matter of fact, for ex facto jus oritur: but 


the true reaſons of the law in this caſe are: Firſt, that the teſtimo- 
nies and the proofs of the offence ought to be ſo clear and maniteſt, 


as there can be no defence of it. Secondly, the court ought to 


be in ſtead of councell for the priſoner, to ſee that nothing be urged 
_ againſt him contrary to law and right; nay, any learned man that 


3s preſent may inform the court for the benefit of the priſoner, of 


any thing that may make the proceedings erroneous. And herein 
there is no diverſity between the peer and another ſubject. And 
to the end that the triall may be the more indifferent, feeing that the _ 
= ZHafety of the priſoner conſiſteth in the indifferency of the court, 

the judges ought not to deliver their opinions before-hand of any _ 


eriminall cafe, that may come before them judicially. And we 


© reade, that in the caſe of Humfrey Stafford that arch-traytor, Huſ- 
= fey chief juſtice, beſought king Henry the ſeventh, that he would 
not defire to know their opinions betore-hand for Humfrey Stat- _ 
ford, for they thought it ſhould come before them in the kings bench _ 
33 Judicially, and then they would do that which of right they ought: _ 
and the king accepted of | it. And therefore the judges ought not D 

to deliver their opinions before-hand upon a caſe put, and proots 
accuſed: eſpecially in 
fatall and extreme pu- 
niſhment. For how can they be indifferent, who have delivered 


urged of one fide in abſence of the party 
cafes of high nature, and which deſerve ſo 


their opinions before-hand without hearing of the party, when a 


and lawfully ſerve our lord the king and his people in the office of a 


Juſtice? and they ſhould do equall law, and execution of right to 
all his ſubjects, &c. See more of this matter in the 13 ſection 


here following. 1 „ „5 
12. There be alwayes either all, or ſome of the judges ever atten- 
| — — a 98 55 


In Scotland in all 
Jaw: as to plead the generall pardon, or a particular pardon, or 
the like. And after the plea of not guilty, the priſoner can have no 
Councell learned aſſigned to him to anſwer the king's councell 
learned, nor to defend him. And the reaſon thereof is, not he- 


And how doth - 


with patience, and that juſtice ſhall be done. Then the clerk of 1 H. 4. 2. 
the crown reades the indictment, and proceeds to the arraignment 
of the priſoner, and if he plead not guilty, the entry is, er de hoc de 
Bono et malo ponit ſe ſuper pares ſuos, Ec. Then the high ſteward giv= 
eth a charge to the peers, exhorting them to try the priſoner indif- 


criminall caſes, 
yea in caſes of 
high treaſon, _ 
2 res mr 
have councell 
A 
Vide hereafter 
upon the ſtatute 
of 31 Eliz, con- 
cerning witneſ= _ 
ſes. n 
* See more hereof 
cap. 63. Councell 
learned in Pleas 
of the Crown. "op 


1 7. . 6. 


18 E. 3. 


Paſch. 26 H. 8. 
in the caſe of the 
lord Dacres of 
the North, re- 
ported by juſtice ſee that the caſe or 
Spilman, which | 


29 + 


[30] 


Mag. Cart. 


cap. 29. 


» Reſolved by | 
all the judges, 


EO O08 
10 E. 4. 6. b. 
13 H. 8. fo. 12. 

e 
dpilman's re- 


port. 


Rot. Roman. 


Adam Orleton 
B. of Hereford, 


= 8 


| Petit Treaſon. Cap. 2. 
| dant upon the high ſteward, and fit at the feet of the peers, or 
about a table in the middeſt, or in ſome other convenient place. 5 
13. After all the evidence given for the king, and the priſoners 


anſwers, and proofs at large, and with patience heard: then is the 


priſoner withdrawn from the bar to ſome private place under the 
©. Cuſtody of the lieutenant, & c. And after that he is withdrawn, the 
lords that are tryers of the priſoner go to ſome place to conſider of 


their evidence: and if upon debate thereof, they ſhould doubt of 
any matter, and thereupon ſend to the high ſteward, to have confer- 
ence with the judges, or with the high ſteward, they ought to have 


no conference, either with the judges or the high ſteward, but 
openly in court, and in the preſence, and hearing of the priſoner ; 
as it was reſolved by all the juſtices of England in the 


are intended to be indifferent, can have no conference with the 
judges, or with the high ſteward in open court in the abſence of 8 
the priſoner: a fortiors, the king's learned counſell ſhould not in 
the abſence of the party fas + upon any caſe put, or matter 
| ſhewed by them, privately preoccupate the opinion of the judges : 

and upon ſo juſt a reſolution the cafe ſucceeded well, for the peers 


found the lord Dacres not guilty, _ 
134. A noble man cannot waive 


dicunt quod M. dominus Dacre non eft culp. Ic. 


16. The peers give their verdict in the abſence of the priſoner, 
and then is the priſoner brought to the bar again: and then doth 
the lord ſteward acquaint the priſoner with the verdict of his peers, 

and give judgement accordingly, either of condemnation or ac- 

quitall. But it is not ſo in the caſe of another ſubject : for there 
the verdict is given in his preſence. _ 3 5 
17. Every lord of 


parliament, and that hath voice in parlia- 


17 E. 2. m. 6. ment, and called thereunto by the king's writ, ſhall not be tried by 


his peers, but only ſuch as fit there ratione nobilitatis, as dukes, 
JJ ·. ee Ce ( 


reign of 
king H. 8. in the caſe of the lord Dacres of the North. And this 
was a juſt reſolution; for when the lords ſhould put a caſe, and 
aſk advice thereupon, the priſoner ought by law to be preſent, to 
| queſtion be rightly put: and therefore that no- 
i thing be done in his abſence, untill they be agreed on their ver- 
dict. Hereupon it followeth, that if the peers of the realm, who 


| en his triall by his peers, and put 
himſelfe upon the triall of the country, that is, of twelve 
freeholders: for the ſtatute of Magna Carta is, that he muſt. 
be tried pes pares, And ſo it was heed in the lord Dacres caſe, 


15. The peers ought to continue together (as juries in caſe of 
other ſubjects ought to do) until they be agreed of their verdict : 
 Afich. 13 & 14 and when they are agreed, they all come again into the court, and 
De ay eee of take their places, and then the lord high ſteward publicly in open 


. court, beginning with the puiſne lord, (who in the caſe of the 


lord Dacre was the lord Mordant,) ſaid unto him; My lord Mor- 
dant, is William lord Dacre guiltv of the treaſons, whereof he 
hath been indicted or arraigned, or of any of them? And the lord We 
ſtanding up ſaid, Not guilty : and fo upward of all the other lords 
_ ſferiatim; who all gave the ſame verdict : In which caſe the entry | 

is, ſuper quo II. Comes E. & cateri antedicti pares inſianter ſuper. 
Flalelitatilus £9 legeantiis diclo domino reg! debitis, per prefatum ſene- | 
ſcallum ab inferiori pare uſq; ad ſupremum ſeparatim publice exammati 
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. by freeholders. 


= lord Dacres caſe. 
high ſteward in the caſe of a peer o 


ment (ſaving the bebeading, 


2 9 


Sap. 2. 1 Petit Treaſon: 


b marquiſſes, countes, viſcounts or barons, and not Ach. as are 
lords of parliament, ratione baroniarum, quas tenent in jure ecclefiz, by 
_ reaſon of their baronies which ws hold in the right of the church, 


as arch-biſhops, and biſhops, and in time paſt ſome abbots and 


1 E but they ſhall be tried by the countrey, that is, by Ive- H. 8 
holders, for that they are not of the degree of nobility. _ 5 
188. No noble man ſhall be tried by his peers, but only at the 
uit of the king upon an indictment. of high treaſon, or miſpriſion 
of the ſame, petit treaſon, murder, or other telony, or miſpriſion 
of the ſame. But in caſe of a premunire or the like, though it 
be at the ſuit of the king, he ſhall not be tried by his peers, but 
And fo in an appeale at the ſuit of the party for 


30 


2 H. 4. Marks. 
B. of Carliſle. 
Stanf. Pl. Coron. 
li. 3. ca. 62. fo. 
153. in Temps 


2 7 


16 E. As 6. b. 
Mag. Cart. c. 29. 


tit treaſon, murder, robbery, or other felony, he ſhall be tryed 


y freeholders. 


And ſo it is of the ſonne of a duke, 


20. No peer of the realm, or any other ſubject ſhall be. con- 


victed by verdict, but the ſaid offences muſt be found by above 
four and twenty, viz. by twelve, or above, at his indictment, or 
by twelve peers, or above, if he be noble, and by en, and not 
above, if he be under the degree of nobility. 


21. A peer of the realme being indicted of treaſon, or Gln 


or of miſprifion, as is aforeſaid, and duly tranſmitted to the lords, 
may be arraigned thereof in the upper houſe of parliament, as 
frequently in parliament rolls it doth appeare : but then there muſt 
be appointed a ſteward of England, who ſhall put him to anſwer : 
and if heplead not guilty, he ſhall be tried per pares ſuos, and then 
the lords ſpiritual muſt withdraw, and make their proxies : but no 
appeal of treaſon can be in Parliament, 97 but Is ouſted by the 
ſtatute of 1. H. 4. cap. 14. 
2232. And as the 33 (viz. the Sading of the indictment | 
1 by freeholders) is equall to them both: ſo the moſt extreme and 
beavy judgement, i if 


147. 


es 0 And though the 3 af: the Ld Geward be * | 
in theſe latter times hac vice, yet may the ſame be adjourned, as 


And ſo it was holden in the 
And fo it was done by the ſteward of Eng- 
land in the caſe of R. earle of S. and of F. his wite, Who ad- 


other commiſſioners hac vice may. 


Journed his commiſſion until the next day. 


See more hereof 1 in the ſecond Pan of the Inſti- 
* Magna Carta, cap. 29. 
109. * And albeit. a man be noble, BS | yet r no lord of the _ 
liament of this realm, (as if he be a nobleman of Scotland, or of 
Ireland, of France, &c.) he ſhall be tried by knights, eſquires, 
or others of the commons. 
marquiſſe, earle, & c. he is noble, and called lord: and yet becauſe 
he is no lord of parliament, he ſhall be tried as one under the de. 
ee of a peer, and lord of parliament. 


dir, 3: bre. 
473. 


8 R. 2. proces. 
pl. ultimo. 
20 E. 4. 6. 


20 El. e 
38 II. 8. Br. N 
treaſon. Seignior = 
Sancras caſe. 


Lib. 9. fo. 137. 5 


[3] 


1 E. 4. 1 1 | 
Rot. par. 21. R. | 
2. Countee de _ 


Arundels caſe. 
Rot. Parliam. 
5 H. 4. nu. 11, | 
12.31 H. 6. nu. 
49. Countee de 
Devons caſe. 
28 H. 6. nu. 19. 


Duke of _ 
21H. 4. cap. oy 1 


d I H. * 
they be found guilty, is equal to both, &c. 


5 Wien dong may reade in the firſt your: of the Inttitutes, Sect. 


Stanf. Pl. Cm . | 


ron. 182. E. ; 
See hereafter, 
cap. Judgement 


and Execution. 
© Paſch. 26 f. 
8. ubi ſupra. 


L. 5 E. 4. 33. 
12 H. 4. 20. 


24. If execution be not done — to the 1 then 3 


the realm, or the court 


or commiſſioners in caſe of another ſubject, may by their precepts 


under their ſeales command execution to be done according to the 


judgement : but in caſe of high treaſon, if all the reſt of the judge- 


D 3 


which is part of the judgement) be 
enn, an ought to be under the great ſeale ot 3 N x | 
Sy * | | | * / n ; 
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19 H, 6. fo. 
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1 30 H. 6. proces. 
10% HK. 6. 
11. Vide F. N. 
122. Stanf. P. 


28 El. ca. 2. 


See the firſt part 
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. Petit Treaſn. Cap. 2. 
25. And when the ſervice is performed, then is an oyes made 


fror the diſſolving of the commiſſion; and then is the white rod, 
which hath been borne and holden before the ſteward, by him taken 


in both his hands, and broken over his heal. 
Laſtly, the indictments together with the record of the arraign« 


ment, triall, and judgement, ſhall be delivered into the king's bench, 


there to be kept and inrolled,  _ 


and Execution 


concerning rever. 
ſing of outlaw. 
tries. 6 H. 6. c. 
Mich 26 and 27 
FPliz. in bre. de 
error coram Re- 
ge in Ninian 


Menvills caſe. 


PDtlary de haut 
treaſon reverſe 
in bank le roy. 


F T E. 4. 1. 


TITEL 


of the Inſti. ſect. 


26 H. S. cap. 13. 


5 E. 6. cap. 11. 


* Artic. ſup. 


cart. cap. 9. 28 
2. 1. 20 E. 3. 
cap. 6. 34 E. 3. 


. 4. . 3. e. 
11. Regitt. 178. 
Keaſt. pl. 177. 


- 


A 


Hitherto we have ſpoken when a noble man doth appear, and 


plead not guilty, and put himſelf upon his peers : Now let us ſee 


what ſhall be had againſt him when he is indicted and appears not, 
and cannot be taken: and generally he ſhall be outlawed; per udi- 
cium corronætorum. But how doth that ſtand with Magna Charta, 
nec ſuper eum ibimus, nec fuper eum mittemus, nife per legale pudicium 
parium ſuorum? That is to be intended, when he appears and 
pleads not guilty, and puts himſelf upon his peers: but when he 
abſents himſelf, and will not yeild himſelf to the due tryall of his 
peers, then he ſhall be outlawed per judicium coronatorum, or elſe he 
ſhould take advantage of his own contumacy, and flying from 
judgement. 4 For proces to be awarded upon the indictinent or a- 
peal of treaſon, felony, or treſpaſs, either againſt a nobleman or ang, 
other, ſee the ſtatute of 6 H. 6. and 8 H. 6. and if the proces and 
order preſcribed by thoſe ſtatutes be not purſued, the. ontlawry max 
be reverſed by writ of error, which writ ought to be granted to 
him ex merito juſtitiæ, as it was adjudged in Ninian Menvils cafe « 
and thoſe ſtatutes: doe extend as well to the kings bench, as to 
other courts having by commiſſion power to hear and determine 
the ſame, and very few outlawries of treaſon or felony, are of 
force and validity in law, for that theſe acts are not purfuet. 
And theſe acts are well expounded by our * books, and therefore 
they ſhall not need to be recited at large. This is neceſſary to be 
added, that the opinion of Stanf. Pl. Cor. 182. I. upon the ſtatute _ 
of 33 H. 8. c. 20. is, where the attainder is not erroneous, but 
law full by the courſe of the law: and ſo it was reſolved, Fr. 28 
Eliz. and thereupon © the ſtatute of 28 Eliz. ca. 2. was made, 
that no attainder that then was for any high treaſon ſhould be re- 
verſed for error where the party was executed. But that act ex- 
tendeth only to attainders before that act, and where the party at- 
tainted ſuffered pains of death, as hath been ſaid. . 
Hut admitting the proces be awarded according to thefe ſtatutes, 
and the truth is, that the party indicted of high treaſon (be he 
noble or other) at the time of the outlawry pronounced, is out of the _ 
realm, &c. whether may he avoid the ſame by writ of error? The 
anſwer is, that he might have avoided the ſame by writ of error at the 
common law: but now in caſe of high treaſon he is barred of his 
writ of error by the ſtatutes of 26 H. 8. and 5 E. 6. which ſtatutes 


are expounded to extend generally to all treaſons, but thofe 


ſtatutes extend not to any other offence than high treaſon only, 
and therefore all other offences remain as they did at the common 


law for that point. 


Nov for that all indictments for any offence whatſoever, as welt 


of noblemen, as of any under the degree of nobility, onght by 
the common law of the realm to be by perft-ns duly returned, 


and by * lawfull liege people, indifferent as they ſtand unſworn, 


and without any denomination of any: a good and profitable law 


Was 


e 


1 1 
1 
* A; 
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was made in that behalf at the parliament holden 11 H. 4. in 11 Hl. 4. ca. 9. 
| theſe words. Item becauſe that now of late à inqueſts were taken à Stauf. pl. cor. 
at Weſtm' of perſons named to the ® juſtices, without due return of 87. e. 
the ſherif, of which perſons ſome were © outlawed before the faid d Rot Parl. 11. 
juſtices of record, and ſome fled to ſanctuary for treaſon, and ſome H. 4. nu. 15. in 
for felony, there to have refuge; by whom as well many offenders eins bench. 
were indicted, as other lawfuil liege people of our lord the king, Vid. 11 H. 4. 
not guilty by rn nary abetment, and falſe imagination of other . „ 
perſons for their ſpeciall advantage and ſingular lucre, againſt tie ** A Ha” I 
_ Courſe of the common law uſed and accuſtomed before this time. : H. 6. 55. 
Our ſaid lord the king for the greater eaſe and quietneſſe of his 26 Aff. 28. 
people, will and granteth, that the ſame indictment ſo made, with d 11 H. 4. 47. 
all the dependance thereof be © revoked, adnulled, void, and hol- e 14 H. 4. . 
den for none for ever. And that from henceforth no indictment E. ,. 
be made by any ſuch perſons, but by enqueſt of the king's law- x; E 3 «bal : 
ful © liege people, in the manner, as was uſed in the time of his 113. 27 Aff. pa. 
noble progenitors, returned by the ſherifs, or baylifs of franchiſes, 65 23 Kl. 24. 
without any fdenomination to the ſherifs, or baylifs of franchiſes 2 NT 3 
before made by any perſon of the names, which by him ſhould = . chal EY 
be impanelled, except it be by the officers of the ſaid ſherifs or 94. 6 K. 2. chill. 
baylifs of franchiſes ſworn and known to make the ſame, 5 and 102. 7 H. 4 10. 
other officers to whom it pertaineth to make the ſame according 21 P. 4. 74. 
to the law of England. And if any indictment be made here- * - n 9. +. 
after in any point to the contrary, that the ſame indictment be alſo 14 Hl. „ 1 


| id. | | 14 H. 7. 1. 
void, revoked, and for ever holden for none. mp . 


a 
n 
8 


Z The body of this act conſiſteth upon two diſtinct purviens or 
branches, the one to remedy a miſchief paſt, the other to provide 

for the time to come. The firſt branch conſiſteth of a preamble, 

and a purvien: and the preamble containeth theſe eight parts. Firſt, 

it ſheweth divers inqueſts had been taken at Weſtminiter by per- 

| ſons named to the juſtices. Secondly, without due return of the 

ſherif. Thirdly, of which ſome were outlawed before the faid 

- juſtices of record. Fourthly, ſome fled to ſanctuary for treaſon, 

and ſome for felony. Fiithly, by whom many offenders were in- 

dicted. Sixthly, . not guilty, Seventhly, by conſpiracy, &c. 

= LEighthly, that all this was againſt the courſe of the common law. _ 

Bu the body of the act, it is enacted that the ſame indictment, with _ 

all the. dependance thereof, be revoked, and made void. Then 

followeth the ſecond branch or purvien for the time to come, and 

this purvien conſiſteth of divers parts: Firſt, in deſcribing by _ 

what perſons indictments ought to be found, and therein 1. pri- 

wative, that is, not by any ſuch perſons, having reference to the 

_ preamble, which 21's Aa we have before particularly diſtinguiſhed. _ 

a. Pofitive, that all indiftments muſt be found by perſons of theſe 

qualities. 1. They muſt be the kings lawfull liege people. 2. Re- 

turned by ſherifs, or baylifs, of franchiſes, and other officers to 

Whom it pertaineth, 3. Without any denomination to the ſherifs, 

baylifs, or other officers: and this purvien is in affirmance, and de- 

%%%] 

Ihe ſecond part of the purvien is introductory of a new law, viz, 
that if any indictment be made hereafter in any point to the con- 

trary, that the ſame indictment be void, revoked, and holden for 

none. Wherein theſe two things are to be obſerved : 1. That this T 331 

zs a generall law, and extendeth to all indictments for any crime, de 

5 3 3 „  aukhs.- : 
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fault, or offence whatſoever : for the words be 155 any indiftment] 
generally without naming of any court, or before whom. 2. If 
the indictment be found by any perſons that are outlawed, or not 
the kings lawfull liege people, or not lawfully returned, or denok 
minated by any, viz. by all or any of theſe, that then the indict= | 
ment is void, for the words be, [if any indictment be made her- 
after in any point to the contrary, &c.] Upon this ſtatute in te 
_ cafe of Robert Scarlet before the juſtices of aſſize at Bury in the 3 
county of Suffolk, in ſommer vacation, 10 Ja. R. theſe point? 
were reſolved and adjudged: Firſt, where at the ſeſſions of the 
peace holden at Woodbridge in the faid county of Suffolk, Robert 
Scarlet by confederacy between him and the clerk, that was to read 3 
the pannell of the grand jury returned by the ſherif, (whereof he 
was none, albeit he laboured the ſherif to have returned him) that 
the clerk ſhonld read him as one of the pannell, which was done. 
__ accordingly, and he ſworn. It was ele and adjudged that 
this caſe was within the ſtatute, for that he was not returned by | 
the ſherif. Secondly, that where the reſt of the great inqueſt | 
giving faith to him indifted ſeventeen honeſt and good men upon 
2 divers penall ſtatutes, which was done by the ſaid Robert Scarlet 
447 E. z. 7. roaliciouſly. It was reſolved and adjudged, that albeit he“ alone 
7. 4. 10. Was {worn without the return of the ſherif, and all the reft duly re- 

. 21 E. 4. 74. turned, yet this caſe was within this ſtatute, and all the indict- 
maueents found by bim and the reft were void by this ſtatute: for 
hereby it appeared what miſchief ſuch a one might doe. Thirdly, 
that Robert Scarlet upon this caſe had offended againſt the ſaid 
act, and might be indicted thereupon: and accordingly he was up- 
on ſufficient proof of the fact, as aforeſaid, indicted upon the faid 

act, and pleaded not guilty, and was found guilty. Fourthly, that 
this act extended not only to indictments of treafon and felony, 
but of all other offences and defaults whatſoever, according to the 
generality of the words. Fifthly, conſideration was had ot the act 
of 3 H. 8. cap. 12. and refolved clearly that this ſtatute had not al- 
| tered the act of 11 H. 4. in any thing concerning the offence of MY 
Scarlet, as upon that, which ſhall be ſaid of the act of 3 H. 8. ſhall 
appear. And upon hearing of councell learned what they could fay _ 
in arreſt of judgement, at laſt judgement was given, that he ſhould = 
be fined and impriſoned, and ordered by the court that no proces 

ſhould goe out upon the ſaid indictments found by the ſaid great 
-- inqueſt, whereof Seafiet ae; nn EET He ELIE 

HhBut notwithſtanding this good law, through the ſubtilty, and un- 
true demeanor of ſherifs, and their miniſters, great extortions and 
oppreſſions be and have been committed and done to many of the 

kings ſubjects by means of returning at ſeſſions holden within 
counties and ſfiires for the body of the ſhire, the names of ſuch 
perſons as for the ſingular advantage, &c. of the ſaid ſherifs and 1 
their miniſters, will be wilfully forſworn and perjured by the ſi- 1 
niſter labour of the faid ſheriſs and their miniſters, by reaſon where- 

of many ſubſtantial perſons, the king's true fubjects have been 

__ wrongfully indicted of murders, felonies, and miſdemeanours: and 

ſometime by labour of the ſaid ſherifs and their miniſters, divers 
; | great felonies and murders have been concealed, &c. For remedy _ 

of Which miſchiefs it is enacted by the faid ſtatute of 3 H. 8. 

Cap. 12. That the juſtices of gaot delivery, or juſtices of peace, 
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whereof one to be of the quorum, in their o en ſeſſions may re · 


form the panel! returned by the ſherif to inquire for the king, by 


putting to and taking out the names of the perſons ſo impanelle 4 


by the diſcretion of the ſaid juſtices, &c. and that the fherif ſhall 
return the panells ſo reformed. This act extends only to juſtices 
ol gaol delivery, and of the peace: the body of the act for offences 
zs generall and evident. Vide 11 Hf. 7. cap. 24. 5 . 

Motta Lector, that the aforeſaid parliament of 11 H 


4. begun in 


quindena Hillarii, anno 11 H. 4. and the ſame tearm, viz. Hit. 11 H. 
4. fo. 41. it was according to the ſaid act of 11 H. 4. reſolved by 
Gaſcoign chief juſtice, and all the reſt of the juſtices, that an in- 
dictment of felony found by an inqueſt before 5 H. 4. whereof one 
was outlawed of felony, and another was acquitted by the generall 
pardon, fo as they were not prod: et legales homines to enquire as the 
law willeth, and after the party had pleaded not guilty to the felony, 
it was awarded, that all the indictments by them found, were ad- 
nulled and made void. Herewith agreeth Stanford in his pleas of 
the crown, fo. 87. and 88. Vide F. tit. Inditment 25. and Co- 
ron. 89. and Brook tit. Indictment 2. Note the act faith, that 
they were outlawed before themſelves, ſo as the court may take 
knowledge thereof of themſelves, or of any other, as amicus curie - 
bdaut the ſafeſt way for the party indicted is to plead, upon his ar 
raignment, the fpeciall matter given unto him by the ſtatute of 
II H. 4. for the overthrow of the indictment, with ſuch averments, 
as by law are required, (agreeable to the opinion of the Lord 
Brook. Ub: ſupra.) and to plead over to the felony, and to require 
councell learned for the pleading thereof, which ought to be granted, 
and alfo to require a copy of fo much of the indictment, as ſhalt 
de neceffary for the framing of his plea, which alſo ought to be 
granted. And theſe laws made for indifferency of indicters, ought 
to be conſtrued favourably, for that the indictment is commonly 
found in the abſence of the party, and yet it is the foundation of all 


Io draw to an end concerning tryals: it is regularly true, that 
by the common law the tryall ſhall be in the county, where the 
indictment is taken: and by the aforeſaid act of 35 H. 8. treaſons 
and miſpriſions of treaſons committed or done out of the realm, &c. 
mall be enquired of, heard, and determined before the juſtices of 
the king's bench, &c. Now the caſe fel out upon this ſtatute to 
be thus: * one was indicted before the juſtices of the kings bench, 
aat the tearm holden at Hertford, by a jury of the county of Hertford, 
for divers high treaſons committed out of this realm, and after the 
tearm was adjourned to Weſtm. in the county of Midd. The 
gqueſtion was, by which of the counties the party indicted ſhould be 
tried: and it was reſolved, that he ſhould be tried by men of that 
county where the indictment was taken. But otherwiſe it is upon 


the ſtatute of 5 El. ca. 1. the caſe being, that Horn biſhop of Winch. 


tendred to Edmond Bonner late biſhop of London, in the county 
of Surrey, within his dioces the oath of ſupremacy according to 
the act 1 Eliz. which Bonner refuſed, and this was certified by the 
biſhop of Winch. into the kings bench, then fitting at Welt 


minſter in the county of Midd. Now, by the ſtatute of 5 El. he 
that refuſeth the oath is to be indicted of a premunire by a jury of 
Midd. as a jury of that county might doe ſor any offence done in 


. 


vid. 11. H. 7. 
ca. 4. 


Hil. 11 H. 4. 


Stanf. Pl. cor. 


, . F. tr. 
Indictment 25. 
and Coron. 89. _ 
Br. tit. indict. 2. 


de 1 R. 3. ca. 4. 
8 
W. en 1. 
1 E. 3. ſtat. a. 


All tending that 
indictments may 


be duly had. 


Dier 3 Mar. 


131, 132, 


Stanf. pl. "FD Es 
90. 35 f. 8. 


Mich. 335 :---- 
36 El. in the caſe 
of Francis Da- 

See. | 


5 El. cap. 1. 


Mich. 6 & 7 El. 
Dier fo. 234. 


Bonner's caſe. 


a 
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chat count: and extendeth only to the indiftment, where the 
words of the act of 35 H. 8. be, I ſhal be enquired of, heard, and 
determined,] the 8 on upon the ſtatute of 5 Eliz. was, if Bonner 
ſhould appear and plead not guilty, by what county he ſhould be 
tried, ce by a jury of Midd. where the indictment was, or by 
a2 jury of Surrey, where the offence was committed; and reſolved 
that he ſhould be tried by a jury of Surrey: for the ſtatute of 5 El. 
extendeth to the indictment only, and leaveth the triall to the com- 
mon law, which appointeth the tryall to be, where the offence is 
committed, and ſo a manifeſt diverſity between the two cales : for | i 
regularly by the common law 1 in all pleas of the crown, debet * | | 
Jus f ſubjacere, ubi deliquit. 


34 


Brad. Bb. 3. | 
fo. 154. b. 


3 


137. Note Shac- 
kells about the 
feet ought not to 
be, but for fear 


8 © eſcape. 
Mi rrory c. ; 2. 20 


Vincula qui ſenſe It is now neceſſa ary to — known, how oriſoners (to. fooak once 2 
didicit ſuccurrere | for all) committed for treaſon, or any other offence ought to be 
">. demeaned in priſon. Bracton faith, /olent prefides in carcere con- 
Bract. lib. 3- fo. 4 
106. . inendos damnare, ut in vinculis contineantur, ſed huſuſmodi inter difla 
Stanford 78. ſunt @ lege, quia carcer ad continendos, non ad puniendos haberi debeat 5 _ 
Bract. li. 3. f. And in another place he faith, Cum autem taliter captus coram Juſtic. 


eft producendus, froduci non debet ligatis manibus, ( quamvis inter- 
dum geſtaus compedes propter evaſionis periculum,) ct 11 idee, ne Neue Ea 


coactus ad aliquam purgationem ſuſcipiendam. 
If felons come in judgement to anſwer, &c. they hall be out : 
of irons, and all manner of bonds, fo that their pain ſhall not take 


1 Kite ; » away any manner of reaſon, nor them conſtrain to anſwer, but at 
FCC their free will. Þ And in another place he ſaith, and of priſoners 


b Cap. II. 1 17. 


W. 2. c. 1. after 


we will that none ſhall be put in irons, but thoſe +, which ſhall be 


taken for felony, or treſpaſs 1 in parks or vivaries, or which be found : 


= 1 4 in arerages _ account, and we defend that otherwiſe they ſhall _ 
1 3 not be puniſhed nor tormented. * Omnes autem attachiabiles licern 
24 Hl. 8. Dier. vicecomiti in pr ena cuſtodire, c. nan tamen ad puniend', ſed ad etzt 
42499. diend', Sc. A4 lt is an abuſe that priſoners be charged with 1 mus | . 
5 25 2 wy. 360. be or put to any pain before they be attainted. 
1 ö aces dos arraniatus de felonia aofuit /e ſuper patriam, & E 


| Mirror e. 5. 2 Is 
28 E. 2. cor. 


323 ad barram in ferris, ſed per pr æceſtum juſtic. liberatur a ferris. 
And there is no difference | in , as to a prieſt and a lay man, as 
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8 1 to Irons. Oe. (pins | 
7 Tr. 7 E. 3. co- Preſentat EE al . Reber tus een 4 Tangby captus uit, 8 
| e w f TN Nerds. i in priſona caſtri Lincoln detentus pro quodam debito flatut. mercatoris 
bl BO in cuftodia Tho. Boteler conſtabulari ii caſtride Lincoln ibi pred. Tho. le 
—_ + it 35 1. Bote ler poſuit ipſum Robertum in profundo gaole inter lenones in wilt pri- 
_ ee * 1 E. ona contra * forman flatut, &c. et eodem profunds detinuit, quouſyue = 
1 3 _ wdem Robertus fecit finem cum C | de 495. ques ei folvit per extor= = 
1 nem. 
So as hereby it appeareth, that whers the law requireth that a 
: priſoner ſhould be kept in /alva £& ara cuftogia, yet that that muſt 
be without pain or torment to the priſoner. | 
7 RPE the Hereupon two queſtions do ariſe, when and by whom the rack : 
rack, er bor brake in the Tower was brought in. 


To the firſt, John Holland carl of Huntingdon, was by kids | 
H. 6. created duke of Exeter, and anno 26 H. 6. the king granted 
to him the office of the conſtableſhip of the Tower: he and. Wil. 
liam de la Poole duke of Suffolk, and others, intended to have 
ning whereof, the duke of 
ſt ng into the _— 
the 


5 R dt. Pat. | 

26 H. 6. 

- Rot. Parl. 
23 UI. 6. nu. zo. : 
brought in the civill lawes. For a begin 
Exeter being conſtable of the Tower 2 
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the rack or brake allowed in many caſes by the civil law: and Hollenſhed. 
thereupon the rack is called the duke of Exeter's daughter, becauſe 3 670. &c. 

he firſt brought it thit ber.. e Hes tf e N 3 - 
| To the ſecond upon this occaſion, Sir John Forteſcue chiefe Forteſcue. ca. 
_ juſtice of England, wrote his book in commendation of the lawes 22. fo. 24. 
of England, and therein preferreth the fame for the government o — 
this countrey before the civill law; and particularly that all tortures 

and torments of parties accuſed were directly againſt the common 

| lawes of England, and ſhewed the inconvenience thereof by fear- 

full example, to whom Lrefer you being worthy your reading. 80 

as there is no law to warrant tortures in this land, nor can they be 


Pr. MA, * hy __ 
MN IE Lo nd. Lo | I . 
N 
522 Os AR 


juſtified by any preſcription being ſo lately ä 
And the poet in deſcribing the iniquity of Radamanthus, that 
_20vO EE ns 
= _Caftigatque, auditque dolos, ſubigitque fateri, Virgil. 


Firft, he puniſhed before he heard, and when he had heard his 

deniall, he compelled the party accuſed by torture to confeſſe it. 
But far otherwiſe doth Almighty God proceed p quam reus diffamatus Luka 16. 1. , 

. ef. 1. Pocat. 2. Interrogat, 3. Tudicat. To conclude this point, it Kc. John 7. 51. | 
is againſt Magna Carta, cap. 29. Nullus liber homo, fc. aliquo modo Nunquid lex 
5 Aeſtruatur, nec ſuper eum ibimus, nec ſuper eum mittemus, uiſi per legale noftra judicat 

judicium parium ſuorum, aut per legem terre. And accordingly all eee 3 3 
the ſaid ancient authors are againſt any paine, or torment to be put iſo 5 

or inflited upon the priſoner before attainder, nor after attainder, 

but according to the judgement. And there is no one opinion in 

our books, or judiciall record (that we have ſeen and remember)⸗· 

for the maintenance of tortures or torments, cc. prfrogitor ig „ 
And now, to conclude this chapter of treaſon. It appeareth in re- ow __ 

the holy ſcripture, that traytors never proſpered, what good ſoever bera n | 
they pretended, but were moſt ſeverely and exemplarily puniſhed: * Numb. 16. 3x1, 

As Corah, Dathan, and Abiram, by miracle: dirupta eff terra ſub za. & 27. 4. 1 

= pedibus eorum, et aper iens os ſuum devoravit illos, c. „ Athalia the b 2 Regum, 11. 

daughter of Arri, intenfecta ęſt gladio. © Bagatha and Thara againſt by Re 


r 411PrIIC_. rA ö ” 17 d 444: p Ny 2 53. | 
5 Aſſuerus, appenſus eſt uterg; eorum in patibula, * Abſolon againſt 4 2 Sam. 18. 9. 


David. Sufpenſus in arbore, et Foab infixit tres lanceas in corde ejus. 14. 5 
© Achitophel with Abſolon againſt David. Szſpendio interiit, he 2 Sam. 17. 23. 
"2 hanged himſelfe. * Abiathar the traiterous high prieſt againſt So. 36 8 
6 = 4/ed hodie te non interficiam, &c. Ejecit ergo Solomon Abiathar, ut non Fg | ER * 
et ſacer dos. 5 Shemei againſt David, gladio interfectus. h Zimri * 12. Ms | 
7 againſt Ela, who burnt himſelfe. i Theudas (qui occiſus eff et cir- 8. n 5 


cijter 400 qui credebant ei, diſperſi ſunt et redacti ad nihilam) and 1 Regum 16. 
= Judas Galilzeus, 19% per iit, et omnes quotquot conſenſerunt ei, diſperſs p. bee. 185. 
ant. Laſtly, * Judas Iſcariot, ſcundum nomen egus vir occiſionis, the on. A. . 
odbtraytor of traytors. Et „ic quidem pofſedit agrum de mercede ini- FR 


ns | . 1 . K Act. Apoſt. 1. N 
be _ quitatis ſug, & ſuſpenſas crepuit medius, et diffuſa ſant omnia viſcera 18. Math. 27. 5. 
4 EO C CEPT 5 5 O08 
= _ Peruſe over all our books, records, and hiſtories, and you ſhall 7 1 Ru mor 
g IR finde a principle in law, a rule in reaſon, and a trial in experience, 4 facit ed 


5 ee | wo am, id facit quod 
d RX that treafon doth ever produce fatal and final deſtruction to the of- "Boos tel, ang | 


| _ fender, and never attaineth to the deſired end, (two incidents inſe- forans navem in 
© EE parablethereunto.) * And therefore let all men abandon it, as the yo ipſe vebitur. 
ff ä moſt poiſonous bait of the devill of Hell, and follow the precept in Felix 2. fa- 
” "If TVT e ris 2 hol ciunt aliena peri- 
= ve 2 3 | Y cula cautum. _ 
5 Prov. 24, 21. 
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Miſprifion of Treaſon. Cap. 3. 


boly ſcripture, Fear God, honour the king, and have no company 
with the ſedicious. n N . 
See more of treaſon in the next chapter of Miſpriſion, &c. and in 
Principall and Acceſſory, in the title of Judgement and Execution: 
and the chapter of Monomacſia, Single Combat, &c. the reſidue 
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OF MISPRISION OF TREASON, 


 .._ 'N FISPRIISIO commeth of the French word me/pris which pro- 
| Miſprifio prodi- 4VA perly ſignifieth negle& or contempt : for [mes] in compoſi- 
dDons. tion in the French ſiguifieth mal as mis doth in the Engliſh © 
EO * tongue: as miſchance, for an ill chance, and fo meſpriſe is ill ap- 
Yo * pirehended or known. In legall underſtanding it ſignifieth, when | 
dodbne knoweth of any treaſon or felony, and concealeth it, this is 
ERS. called, becauſe the knowledge of it is an ill know- 
See hereafter ca. ledge to him, in reſpect of the ſevere puniſhment for not revealing - 
| 65. of miſprif- of It: for in caſe of miſpriſion of high treaſon he is to be impriſoned 
ons, &. during his life, to forfeit all his goods, debts, and duties for ever, 
| See hereafter in and the profits of his lands during his life: and in caſe of felony, 
5 28 to be fined and impriſoned. And in this ſenſe doth the ſaid ſta= 7? 
| Mar. Ubi ſupra. tute of 1 & 2 Ph. and Mar, ſpeak, when it faith, Be it declared, and =_ 
See 1 E. 6. c. 12. enacted, by the authority aforeſaid, that concealement or keeping 
and 1 El. ca. 6. ſecret of any high treaſon be deemed and taken only miſpriſion of 
235 H. S. ca. 12. treaſon, and the offenders therein to forfeit and ſuffer, as in caſss 
il. x4. El. of miſpriſion of treaſon hath heretofore been uſed. * But by the MR 
| ._ ited by the lo. common law concealment of high treaſon was treaſon, as it appear? - 
Dier in bf ng eth in the caſe of the lord Scrope, an. 3 H. 5. and by Bracton, 
- T_T” N * lib. 3. fo. 118. b. and 10 % . 8 25 Se SA N 5 
214 El. ca. 3. It is miſpriſion of high treaſon, for forging of money, which = 
© Neither is the money of this realme of England, nor currant within 
d 13 El. ca. 2. Miſpriſion of high treaſon in concealing of a bull, &c. See 
„ , ñ rf... 
8 7 5 3. fo. 9. It is ſaid in 2 R. 3. that every treaſon or felony includeth in it 
dent 37: ©. a miſpriſion of treaſon or felony. Therefore if any man knoweth 
e of any high treaſon, he ought with as much ſpeed as conveniently 
| he may to reveale the ſame to the king, or ſome of his privie conn» 
cell, or any other magiſtrate. And miſpriſion in a large ſenſe is 
taken for many great offences which are neither treaſon nor felony, 
wWhereof we alf peak more hereafter, being in this place reſtrained 
—B — — —-„V- 
See John Coniers caſe, Dier 296. That the receiving of one 
that hath counterfeited the king's coine, and comforting of him 
| Knowing him to have counterfeited the king's coine, is but miſ- | 
Priſion. | | 1 | 


gee more of Miſpriſion of Treaſon in the chapters of High Trea- 
ſon, and of Principall and Acceſſory . 
e nt mg Ones car. 
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Cap. 4. Compaſling to kill the King, &. 


Felony by compaſling or conſpiring to kill the 
| King, or any Lord, or other of the King's 
Fo OT ao, 

Nx hereunto we have thought good to ſpeak of the ſtatute of 

3 H. 7. the letterof which law enfueth || 


Item, FORASMUC H as by quarrels made to ſuch as 
I haue been in great authority, office, and of counſell 
with kings of this realme, hath enſued the deſtruction of kings, 


and the undoing of this realme; ſo as it hath appeared evi- 
= dently, when compaſſing of the death of ſuch as were of the - 
= CKingstrue ſubjects was had, the deſtruction of the prince wasima- 
gined thereby: and for the moſt part it hath growne, and been 
Occaſioned by envie, and malice of the kings own houſhold- _ 
ſervants; as now of late ſuch a thing was likely to have en- 


| ſued: * and for ſo much as by the law of this land, if actuall 


ddeeds be not had, there is no remedy for ſuch falſe compaſ- 
ſings, imaginations, and confederacies had againſt any lord, or 


on 2 05. I. BE. EE ed anita” th 


45 any of the kings counſell, or any of the kings great officers in his 


huouſhold, as ſte ward, treaſurer, and comptroller: and fo great in- 
conveniencies might enſue, if ſuch ungodly demeaning ſhould 


not be ſtraitly puniſhed before that actuall deed were done. 
Therefore it is ordained by the king, the lords ſpirituall and tem- 
porall, and the commons of the ſaid parliament aſſembled, and 


” þy authority of the ſame, That from hence forward, the 


uo ſteward, treaſurer, and comptroller of the kings houſe for the 


time being, or one of them, have full authority and power to 


_ enquire by twelve ſad men, and diſcreet perſons of the chequer 


roll of the kings honourable houſhold, if any ſervant admitted 


Z to be his ſervant ſworne, and his name put into the chequer roll _ 
= of his houthold, whatſoever he be, ſerving in any manner, of- 


| fice, or roome, reputed, had and taken, under the ſtate of a 
lord, make any confederacies, compaſſings, conſpiracies, or 
imaginations with any perſon or perſons, to deſtroy or murder 
the king, or any lord of this realme, or any other perſon ſworne 
to the kings counſell, ſteward, treaſurer, or comptroller of the 


3 H, 5. cr. 16. 


„Nes. 


_ kings houſe ; that if it be found before the ſaid ſteward for the 


time being, by the ſaid twelve ſad men, that any ſuch of the 
kings ſervants as is aboveſaid, hath confederated, compaſſed, 
cConſpired, or imagined, as is aboveſaid, that he ſo found by 
that inquiry, be put thereupon to anſwer. And the ſteward, 
treaſurer, and comptroller or two of them have power to de- 
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termine the ſame matter according to the Jaw. And if he put 
him in triall, that then it be tried by other twelve fad men of 
the ſame houſhold: and that ſuch miſdoers have no challenge, 
but for malice. Andif ſuch miſdoers be found guilty by con- 
L or otherwiſe, that the ſaid offence be judged felony, and 
to LF tie in and execution: as felons attninted ought 


bave by the common . 


This wy divideth itſelf 3 into two ily ey viz. the die; EE 
5 * the body. of the act. In the . three things are to be 5 
| obſerved, 5 
. That by quarrels minds: to ſuch, as are in \ great athority, of-- 
| ew, and of counſell with the kings of the realm, have enſued the 
_ deſtruction of the kings, and the undoing of the realm, as in the 


records of parliameat, and hiſtories of king E. 2. R. 2. king H. 6. 


See before in 


: the chapt. 1 


5 7, High Treaſon, 
Verb. Overt 


Kc. you may read. And as king William Rufus was ſlain in the 
new foreſt by the glance of an arrow, ſo the overthrow of the king, 
| &c. hath followed by glances, aud conſequents, when the tow of _ 
deſtruction hath been ained at the overthrow of thoſe, who were in 
great authority neer about, and dear to the king, not daring in di- 
rect manner to aim at the king himſelf. Therefore, the firſt con- 
_ cluſion is, that when the compaſſing of the death of uch, as were 
of the king's true was om was s had, the deſtruction of the e was 
; imagined thereby. 1 
21. That for the moſt . it hath g grown by envy a GEN * e 
the king's own houſhold ſervants: and the reaſon thereof is, for 
that they being of the kings houſhold, have greater and readier 
means either by night, or by day to deſtroy ſuch as be of great au- 
thority, and neer about the king: and ſuch an attempt and con- 


ſpiracy was before this parliament made by ſome of this kings houſ- 


hold ſervants, and great miſchief was like thereupon to have en- 
— ſucd, which was the cauſe of the making of this ace. | 
2. The concluſion of the preamble 1 is, that by the law of the - 
land, if actuall deeds be not had, there is no remedy for ſuch falſe 
5 compallings, &c. This is a true declaration: for the bare conſpi- 
racy of the death of any lord or other of the king's councell, or of 


the ſteward, treaſurer, or comptroller, unleſſe they had dern flain 


indeed, was no felony before this act, aud ſo reſolved 88 the * 5 ; 


5 tempt and conſpiracy aforeſaid. 


See before in the 


chapt. of high 


In tie body of this act, fix things a are ated: Firſt, that the 


off ender muſt have three qualities. . He muſt be the kings ſex- 
vant ſworn, 2. His name muſt be put in the cheque roll of the 

kings houſhold. 3. He muſt be under the ſtate of a lord: and 3 | 

Bs conſpire with any other, that is not of the kings houſhold, yet 

is the conſpiracy within this act, but he of the king's houſhold is 


only the felon within the Purrien of this ſtatute, as it appeareth oy 
the words of the ſtatute, g 


Sccondly, againſt what perſons the offence made felony by this 


Nack is to be committed: and in number they be four. 1. ToD 


deſtroy or murder the king. By this act it expreſsly appeareth by the 


judgement of the whole parliament, that beſides the confederacy, 


treaſon, Ubi ſup, compaſſing, conſpiracy, or imagination, there muſt be ſome other 


overt act or Tp tending thereunto, to make it treaſon within the 
- oem of 25 E. z. And therefore the bare cantederacy, dare 2 
35 con ſpit "Cys 


Compatiing to kill the King, cc. Cap. 4. 
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Cap. 


4 


3 or imaginations by words only, is made felony by | 


| Compaſſing to kill the King, Kc. 


this act. But if the conſpirators doe provide any weapon, or 
other thing, to accompliſh their deviliſh intent; this and the like 
is an overt act to make it treaſon, 2. Any lord of this realme 


N being ſworn of the kings councell: for by the purvien of this 


act, he muſt be alſo of the kings councell: this is underſtood of 


the kin 


other of the he 


privy councell, and ſo throughout the act. 3. Any 


kings councell (that is, the kings privy councell) be- 
ing under the degree of a lord. 4. The ſteward, treafurer, and 


comptroller of the kings houſhold, being great officers, though 
: Re be not of the king's councell. 


| Thirdly, the third generall part e the perſons to whom 
power is given to enquire and determine this felony. The ſteward, 


treaſurer, and comptroller, or any one of them may enquire. And 


they or two of them have power by this act to hear and determine the 18 k. FO 


ſame: and though the words be for the inquiry, that they three, 


or any of them, &c. yet an indictment taken before two of them 
is good, becaule it is for advancement of juſtice. And this act is 
in nature of a commiſſion to them, for other commiſſion they need 


23 Aſſ. 17. 
27 H. 6. 8. 


7 H. 8. 13e 185 


not to have: and this you may ſee in divers other acts of parlia- 


ment of like nature. If any the houſhold ſervants conſpire tje 
death of the ſteward, treaſurer, and comptroller, yet by force —_— 
this act they are judges of the cauſe, and none other can be, and 
in that caſe, they will aſſiſt themſelves for their direction, with 


ſome grave and learned men in the laws. But if the death of any one 


and after, the trial ſhall be made, that is, that the 3 inquiry muſt be 
made by twelve ſad men and diſcreet perſons of the cheque roll of 


the kings houſhold: and when the offender hath pleaded not 1 
guilty, the tryall ſhall be by the like perſons. And here though 


this act limiteth the inquiry to be by twelve, yet if it be inquired | 


Fifthly, no challenge ſhall be made, but for malice,” oe Nt 
Sinxthly, by the context of the whole act, the conſpiracy, that 
bs to be heard and determined by this act, muſt be plotted to be 


© done within the kings houſhold. 


of by more than twelve, the preſentment is good, but the ihe es , 
muſt be by twelve only. Z 


Vide lib. Place 
Coke fo. 482. 


The offender againſt this ſtatute hall "TON the benefit of his 8 


dlergy: for whenloever felony is made by any ſtatute, and the 


benefit of clergy is not exprefely taken away, the offender ſhall 85 
have his clergy. 
See the ſtatute of 3 & 4 E. 6. whereby amongſt other things | in 

| ſome caſe it was high treaſon, and in ſome caſe felony, to in- 
tend, or goe about to kill, or impriſon any of the kings privy 
councell, &c. from which felony, the benefit of ſanctuary, and 
elergy was taken away: but theſe treaſons and felonies are FRIES ; 


. by the ſtatute of b Mar, 


3 & 4 E. 6. ca. 5. | 


CAP, 


of them be compaſſed, then it is more convenient that it be heard | Vn kg, 
and determined before the other two. 
Fourthly, the fourth part ſetteth forth, firſt, how: the inquiry, 


yn NC. 


77 


5 (02 NCERNING herefie five things fall into conſideration, 
L Firſt, who be the judges of hereſie. Secondly, what ſhall be 


adjudged herefie. Thirdly, what is the judgement upon a 
man convicted of hereſie. Fourthly, what the law alloweth him to 
ſave his life. Fifthly, what he ſhall forfeit by judgement againſt him. 


Ele Wt ts fo. . Touching the firſt, an heretique may be convicted ® before the 


123. & 124. in archbiſhop and other biſhops, and other the clergy at a generall 
Conc” Oxon. ſynod, or convocation, as it appeareth both by our books, and by 
Newburg. II. 2. hiſtory. See the ſtatute of 25 H. 8. cap. 19. revived by r El. 
CH 3 ewe. ESTES oo ne Ln NN ĩ .- 
Hell. 2. And the biſhop of every dioces may convict any for hereſie, 
2.4. Rot. Parl. and ſo might he have done before the ſtatute of 2 H. 4. ca. 15. as 
- 2 29 Sautries it appeareth by the preamble of that act in theſe R 


Fitz. N. B. 269. a. 1 El. ca. 1. b vid. 23 H. 8. ca. 9. F. N. B. Ubi ſupra. 5 El. ca. 23. 10 H. 1. 5 


17. b. Doct. & Stud. lib. 2. ca. 29. Br. 2. Mar. tit. Hereſy 1. 


Whereas the dioceſans of the ſaid realme cannot by their 
Juriſdiction ſpirituall, without aid of the faid royall ma- 
jeſty, ſufficiently correct the ſaid falſe and perverſe people, 
(1. heretiques named before) becauſe the ſaid falſe and perverſe 
people doe goe from dioces to dioces, and will not appear be- 
fore the ſaid dioceſans, but the ſame dioceſans and their juriſ= 

_ diction ſpirituall, and the keys of the church with the cenſures 
of the ſame, doe utterly contemn and deſpiſe. 


XD Now that ſtatute doth provide, that the dioceſan of the e 8 = * ö 


= place, ſuch perſon or perſons, &c. may cauſe to be arreſted, and 
Ander ſafe cuſtody in his priſons to be detained. From this act 
Land other acts and authorities quoted in the margent, theſe two 
Tn concluſions are to be gathered. Firſt, that the dioceſan hath juriſ- 
Nat. Hammond diction of hereſy, and ſo it hath been put in ure in all queen Eli- 
Anno 21 El. zabeth's reign: and accordingly it was reſolved by Flemming chief 


5 Holl. 1579 juſtice, Tanfield chief baron, Williams, and Crook juſtices, Hil. - 


Stowe. 1161. 
_ Hil. 9. fa, Regis 
| Leyates caie. | 


9. Ja. R. in the caſe of Legate the heretique, and that upon a con- 
viction before the ordinary of hereſy, the writ of de hererico com- 
mY burendo Goth lie. Secondly,. that without the aid of that act of 
Vice 1. E. 6. c. 2 H. 4. the dioceſan could impriſon no perion accuſed of hereſy, 
21. 1 E. c. 1. but was to proceed againſt him by the cenſures of the church. 
aa And now. ſeeing, that not only the ſaid act of 2 H. 4. 
but 25 H. 8. c. 14. are repealed, the dioceſan cannot im- 
priſon any perſon accuſed of hereſy, but muſt proceed againſt 
him, as he might have done before thoſe ſtatutes, by the cenſures 

of the church, as it appeareth by the ſaid act of 2 H. 4. c. 15. 

Likewiſe the ſuppoſed ſtatute of 5 R. 2. c. 5. and the ſtatutes of 
2 FH. 5. c. 7. 25 H. 8. c. 14. 1 & 2 Ph. and Mar. c. 6. are all re- 
pealed, ſo as no ſtatute made againſt heretiques ſtandeth now in 
| e 5 5 | force; 


* 


Cap. 5. 


in any biſhops dioces within his province for cauſes of hereſy, 
the biſhop, or other ordinary immediate thereunto conſent, or if 


of Heielie. | 


force: and at this day no perſon can be indicted, or impeached 
for hereſy before any temporall judge, or other, that hath temporall 
juriſdiction, as upon peruſall of the ſaid ſtatutes appeareth. 


40 


Every archbiſhop of this realme may cite any perſon vey. 23 H. 8. ca. g. 


that the ſame biſhop, or other immediate ordinary, or judge doe not 
his duty in puniſhment of the fame. e. 
2. Touching the ſecond point, if any perſon be charged with + 
| hereſy before the high commiſſioners, they have no authority to 


adjudge any matter or cauſe to be hereſy, but only ſuch, as hath 


been ſo adjudged by the authority of the canonicall ſcripture, or 
by the firſt four generall councells, or by any other generall coun- 
cell, wherein the ſame was declared hereſie by the expreſſe and 
plain words of the canonicall ſcripture, or ſuch as (hall hereafter 


be determined to be hereſy by parliament, with the aſſent of the 


convocation: for ſo it is expreſly provided by the ſaid act of 
1 El. And albeit this proviſo extendeth only to the ſaid high 


commiſſioners, yet ſeeing in the high commiſſion, there be ſo - 


many biſhops, and other divines, and learned men, it may ſerve 


ſole judge in ſo weighty a cauſe. _ 


for a good direction to others, eſpecially to the dioceſan, being a 


No manner of order, act, or determination for any matter of 
> religion, or cauſe eccleſiaſticall, had or made by the authority of 
the parliament in anno x El. ſhall be accepted, rs" 
© preted, or adjudged hereſy, ſchiſm, or ſchiſmaricall opinion, any 

order, decree, ſentence, conſtitution, or law (whatſoever the 


lame be) notwithſtanding. _ 


ſherifs, and others, to arreſt ſuch as ſhould be certified into the 


Chancery by the biſhops, and prelates, * maſters of divinity, to 


5 ; : 8 - | | Ho: f . 
be preachers of hereſies, and notorious errors, their fautors, main- 


| tainers, and abetters, and to hold them in ſtrong priſon, until they 

7 will juſtifie themſelves to the law of holy church. By colour of 
this ſuppoſed act, certaine perſons, that held, that images were 
| not to be worſhipped, &c. were holden in ſtrong priſon, until they 
> (to redeem their vexation) miſerably yeelded before theſe maſters of 


divinity to take an oath, and did ſwear to worſhip images, * which 
was againſt the morall and eternall law of Almighty God. We 
have ſaid (by colour of the ſaid ſuppoſed ſtatute, & c.) not only in 
reſpect of the ſaid opinion, but in reſpect alſo, that the ſaid ſup- 
poſed act, was in truth never any act of parliament, though it was 
entred in the rolls of the parliament, for that the commons never gave 


their conſent thereunto. And therefore in the © next parliament, 


the commons preferred a bill reciting the ſaid ſuppoſed act, and 
== conſtantly affirmed, that they never aſſented thereunto, and there- 
tore deſired that the ſaid ſuppoſed ſtatute might be aniented, and 
1 declared to be void: for they proteſted, that it was never their in- 


Y pleift au 


hereunto the king gave his royall afſeat in theſe words, 7 
709. And mark well the manner of the penning the act: for ſee- 
ing the commons did not aſſent thereunto, the words of the act be, 
e , Ro I en ne wen Te 


There was a ſtatute ſuppoſed to be made in 5 R. 2. that com- 
* miſſions ſhould be by the lord chancellor made, and directed to 


deemed, inter- _ 


5 R. 2. ſtat. 2. OT 


Cap. 5. repealed 
by 1 E. 6. c. 12. 


now doctors of 
divinity and 
batchelors. 
* Rot. clauſ. 


n 
b Exod. 20. 4. 
Levit. 26. 1. Tag 


Deut. 5. 8. & 
20; „% -.: 
Pal. 97. 7. 

1 John 5. 21. 

© Rot. Parl. 
6 R. 2, u. 62. i 
Vide 7 H. 4. nu. 
62. Rot. Pail. 


* 


tent to be juſtified, and to bind themſelves and their ſucceſſors to 
the prelates, more then their anceſtors had done in times 7 : and 


* N 


ED | 


At 


& 1 Elis. ea. 1. 
* In diebus illis 
Maſters of divi- 
nity (and batche- 
lors of divinity} 


— 
— — 
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Of Hereſie. Quay. 5. 


It 8 ordained and aſſented in this preſent parliament, that, &c. 


And ſo it was, being but by the king and the lords. © 
It is to be known, that of ancient time, when any acts of par- 


liament were made, to the end the ſame might be publiſhed, and 


underſtood, eſpecially before the uſe of printing came into Eng- 
land, the acts of parliament were ingroſſed into parchment, and 
bundled up together with a writ in the king's name, under the 


great ſeal to the ſherif of every county, ſometime in Latin, and 


ſometime in French, to command the ſherif to proclaim the faid 


_ ſtatutes within his bayliwick, as well within liberties, as without. 
And this was the courſe of parliamentary proceedings, before 
printing came in uſe in England, and yet it continued after we had 


| Now at the parliament holden in 5 R. 2. John Braibrook biſhop | 


of London being lard chancellor of England, cauſed the ſaid or- 
dinance of the king and lords to be inſerted into the parlia- 
mentary writ of proclamation to be E the acts 
of parliament: which writ I have ſeen, the purcloſe of which 
writ, after the recitall of the acts directed to the ſherif of N. is 
in theſe words. Nos volentes digas concordias, five ordinationes in om- 
nibus es fingulis ſuis articulis inviolabiliter obſervari, tibi præcipimus 


quod prædictas concordias, ſeve ordinationes in locis infra baltvam tuam, 


ubi melius expedire volueris, tam infra libertates, quam extra, publice 
Froclamari, et teneri facias juxta formam prænotatam. Teſte rege apud 
 Weftm. 26 May, anno regni regis R. 2. 5. But in the parhamen- 


dtusry proclamation of the acts paſſed in anne 6 R. 2. the ſaid act of 
6 R. 2. whereby the ſaid ſuppoſed act of 5 R. 2. was declared to 


be void, is omitted: and afterwards the ſaid ſuppoſed act of 5 R. 2. 
was continually printed, and the faid act of 6 R. 2. hath by the 


: Coram Rege 5 
Hil. 1H. 5. 


prelates been ever from time to time kept from the print. 


Certain men called Lollards were indicted for hereſy, upon the 


g ſaid ſtatute of 2 H. 4. for theſe opinions, viz. Quod non eff meri- 


torium ad Sanctum Thomam, nec ad Sanctam Mariam de Walſmgham 
peregrinari. 2. Nec imagines erucifixi et aliorum ſanctorum adorare. 3. 


Noulli ſacerdoti confiteri niſ foli Deo, c. Which opinions were 
ſo far from hereſy, as the makers of the ſtatute of 1 Eliz. had great 


Indictment ge- 
J 

Vide ſupra ca. 1. 
Vierbo, per overt 


Fait. ö 3 
Lollardi et faſſi 


beretici. 


Communes inſi- 


a f. 5. Al fdem 
catbolicam de- 
Struendam. Di- 


1 Vide ſup. C. I. 


verſos falſus bil- 


las et ſeripturas, 


cauſe to limit what hereſy was. VVV 
And afterwards they thought not good to contain theſe opinions 
in any indictment, but indicted them in general words, one of 


which indictments as to lollardry and hereſy followeth. Jurati 


dicunt ſuper eorum ſacramentum, quo A. R. E. D. Lollardi et falſi 
 haeeretici die Jovis pot hebdomadam Paſche, anno regni regis H. G. po/t 
eonquęſtum nono, apud Abendon in com” Berks infra virg. falſd et proditorie 
ut communes proditeres, et inſurrectores conſpiraverunt, imaginati fuerunt, 
et ad invicem confœderaverunt cum quamplurimis proditoribus illis aſſo- 
cCiatis, et felonibus de corum comitiva, et eorum falſa malitia precogitata, 


ut communes inſidiatores altarum viarum, ad fidem catholicam deſtruen- 
diatores viarum. 


dam, et ibidem falſo et proditoriò ut communes proditores, et felones dicti 
dni regis fecerunt, et ſcrigſerunt diverſas fa, ſas billas, et ſcripturas ſedi- 
tigſas, et nonnulla fidet et doftrine Chriſtiane contraria continentes, et eas 
populo domini regis publicandas et credendas falſo, damnabiliter in di- 
verſes bocis, . vis. in civitatibus London, Sarum, et villis de Coventria et 
Marleburgh, nequiter poſuerunt, fixcrunt, et projecerunt, ac indies ſic ſcri- 
ere, affigere et projicere et pmere non ceſſamt, nec formidant, in gravi//- 


2 mam majeſtatis, et coronæ dignitatis regis noftri offenſam, et Chriftiane 
= fidei ludibrium, et pacis dicti domini regis perturbationem, et omntum 
2 Chrifti fidelium injuriam ct contempium. Which generall indictment, 
1 and all other of like form were utterly inſufficient in law: for 
=} albeit the words of the ſtatute be generall, yet the indictment muſt 
© contain certainty, whereunto the party indifted may have an 
= anſwer. Alſo where the parties are indicted, wt communes infidia- 
= ores viarum, that alſo is inſufficient, as it appeareth by the ſtatute „ 
lohn Keyſer was excommunicated by the greater ex communication [421 
before Thomas archbiſhop of Canterbury, and legate of the apoſ- Mich. 5 E. 4. 
b 5 tolique ſee, at the ſuit of another, for a reaſonable part of goods, Rot. 143. Co- 
and fo remained eight months: the ſaid Keyſer openly affirmed ram Rege. 
> | that the ſaid ſentence was not to be feared, neither did he fear it. In er, 5 
- = Andalbeit the archbiſhop, or his commiſſary hath excommunicated Pte encrum- 
mes, yet before God I am not excommunicated: and he ſaid that he 
s ſppake nothing but the truth, and it ſo appeared; for that he the 
n laſt harveſt ſtanding ſoexcommunicate, had as great plenty of wheat, 
s and other grain, as any of his neighbours, ſaying to them in ſcorn 
- las was urged againſt him) that a man excommunicate ſhould not 
's have ſuch plenty of wheat. The archbiſhop denying theſe words 
„, do be within the ſaid at of 2 H. 4. did by-his warrant in writing 
|= comprehending the ſaid cauſe, by pretext of the ſaid act commit 
a | the body of the ſaid Keyſer to the gaol at Maidſtone, for that 
1- 7 (faith he) in reſpe& of the publiſhing of the ſaid words, dium 
of | Mohannem non immerito habemus de harefs ſuſpectum. By reaſon 
to whereof the ſaid John Keyſer was impriſoned in Maidſtone gaol, and 
2. in priſon detained under the cuſtody of the keeper there, untill by _ 
he his counſell he moved fir John Markham then chief juſtice of Eng- 
5 land, and other the judges of the king's bench, to have an Habeas 
he cri pus, and thereupon (as it ought) an Habeas corpus was granted? 
i- upon which writ the gaoler returned the ſaid .cauſe, and ſpeciall 
am matter, and withall, according to the writ, had his body there. 
3. The court upon mature deliberation peruſing the ſaid ſtatute, (and _ 
ere upon conference with divines) reſolved, that upon the ſaid words 
eat Keyſer was not to be ſuſpect of hereſy, within the ſaid ſtatute, as ' 
dhe archbiſhop took it. And therefore the court firſt bayled him, 
ons and after he was delivered: for that the archbiſhop had no power 4 
of by the ſaid act for thoſe words to commit him to priſo n 
rati HFillary Warner being an inbabitant within the pariſh of 8. Mich. 11. H. 7. 
a, Dunſtans in the Weſt, held opinion and publiſhed there, and in Rot. 327. in 
poſt divers other places, quod non tenebatur ſolvere aliguas decimas cura- <ammund banco, 
forie tort five ecclęſiæ Tens ubi inliabitabat. Whereupon Richard bi- 
unt, ſhop of London commanded Edward Vaughan and others to arreſt 
aſſo- the ſaid Hillary Warner : by force ulicreot? they did arreſt him, and 
ata, detained him in priſon a day and a night, and then he eſcaped. 
wen = Hillary Warner brought his action of falſe impriſonment againſt | 
dicti Edward Vaughan and others: in bar whereof the defendants 
ſedi- pleaded the ſtatute of 2 H. 4 and that the plaintif held and pub - 
t £4; liſhed the opinion aforeſaid ; which opinion was, contra fidem catho» _ 
n di- licam, feu deter minationem ſane eccleſiæ, and that the defendants, 1 
14 et as ſervants to the ſaid biſhop, and by his commandment did arreſt 
ſeri- the plaintif, and juſtified the impriſonment : whereupon Hillary 
22 Varner the plaintiff demurred in law, and after long and mature deli- 
ma | | ae | 
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beration it was by Brian chief juſtice, and the whole court of com- 
mon pleas adjudged, that the ſaid opinion was not within the ſaid 
Nauaatute of 2 H. 4. for that it was an error, but no hereſy. Which 
Hil. 10 H. . I have the rather reported, for that the reporter of this caſe did not 
f. 17. only miſreport the time of the bringing of the action, but the 
ſtatute, which was the ground of the matter in law, and leaveth 
out the judgement. The record it ſelf is worthy the reading. 
Upon that which hath been ſaid touching the ſaid ſtatute of 
2 H. 4. four concluſions doe neceſſary follow. Firſt, that ſeeing, 
that many opinions were by the biſhops taken to be hereſy, which _ 
8 See in the ſecond in troth had no ſhadow of hereſy, and ſo miſtaken, and unjuſtly | 
burt of the laſti- extended by the biſhops further than the purvien, and true inten- 
WW ” F che erpo- tion thereof, as by that which hath been, and might be ſaid, ap- 
ſition upon the CCC. Wo wi in a „ F 
© Nature of Artie. Peared, the makers of the ſaid act of partiament of 1 El. had great 
Cleri, the reſo- reaſon to limit (as hath been ſaid) what opinions ſhould be judged 
lution of all the hereſy by authority of that commiſſion grounded upon that act. 
| . gates Eng- Secondly, that if any eccleſiaſticall judge or commiſſioner ſhall bj 
land % the ! TE Eo Os wh ET IRS 7 = 
and 41 articles, Pretext of any ſtatute, or other cauſe, commit any man to priſon, up- 
or objections. on motion in court on the behalf of the party impriſoned, the judges | 
of the common law ought to grant an Habeas corpus for him: upon 
wh  _theretorn of which writ, if it ſhall appear to the judges, that the 
= [43] wmprifonment is well warranted by law, the party ſhall be remand- 
e.: and if the impriſonment be without warrant of law, then the 
ks party ought to be delivered. Thirdly, if the impriſonment be not 
warranted by law, the party impriioned may have his action of 
| falſe impriſonment, and recover his damages. Fourthly, that 
when an act of parliament is made concerning matter meerly ſpi- 
rituall, as hereſie, &c, yet that act being part of the lawes of the 
realm, the ſame ſhall be conſtrued and interpreted by the judges _ 
of the common lawes, who uſually confer with thoſe that are 
©  learnedin that profeſſion. But let us now deſcend to the third point. 
5 23 + 3. To the third. It appeareth by Brafton, Britton, Fleta, 
9 Bracten, abi Stanford, and all our books, that he that is duly convict of hereſie, 
% unennie ne Tos 
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Britton, cap. 9. 4. To the fourth. d The eccleſiaſticall judge at this day cannot 
| Flera lib. 1. ca. commit the perſon that is convict of hereſie to the ſlieriffe, albeit 
EY N. K 265 he be preſent, to be burnt; but muſt have the king's writ de E- 
RY 8 - retico comburendo, according to the common law: for now all acts 
e * of parliament (as hath been ſaid before) againſt hereticks are re- 
„ e O0 Sawe" pealed. And the reaſon wherefore hereſie is ſo extremely and 1 
gduyes caſe. fearfully puniſhed, is, for that gravius eff æternam, quam temporalen 
Bere. de hæretico {dere majcſtalem: and herefis eſt lepru anime. © The party duly _ 
x eee convicted of hereſie, may recall, and abjure his opinion, and there- 
lium in parlia- by fave his life, but a relapſe is fatal: for as in caſe of a diſeaſe of 
mento. The body, after recovery, recidivation is extremely dangerous: fo in 
© 2 Mar, tit. he. - Caſe of hereſie (a diſeaſe of the ſoule) a relapſe is irrecoverable. And as. 
_. Fefie, Br, 5, he that is a leper of his body, is to be removed from the ſociety of 
a men, leſt he ſhould infect them, by the king's writ de Iepręſo amo- 
_ wendo ſo he that hath /pram anime, that is, to be convicted of 
hereſie, ſhall be cut off, leſt he ſhould poyfon others, by the 
2 king's writ de heretico comb urendb. But if the heretick will not after 
. Mar. ubi ſu- Convſction _— he may by force of the ſaid writ © de herctico 
pra. £omburendo be burnt without abjuration. 5 Þ 
© Vid, Dod. et 3+ As to the fifth, © The ſtatute made in the 2 year of H. 5. 
, ͤ ee EE oe oe 


Y Cap. 6. 
Cap. 7. whereby the forfeiture of lands in fee · ſimple, and goods, and 
cChattels was given in caſe of hereſie, ſtandeth repealed by the act of 
1 Eliz. cap. 1. The books that ſpeak of this forfeiture are grounded 
upon the ſaid act of 2 H. 
5 R 2. which was before that ſtatute: for there, though Belknap 
Awore, per ma foy ff home ſoit miſcreant, ſa terre eft forfeitable, et le 
Jeigniour avera ceo p. voy deſcheate ; yet was his opinion never holden | 
for law: for neither lands, nor goods f before the making of 
that ſtatute of 2 H. 5. were forfeited by the conviction of hereſie, 
becauſe the proceeding therein is meerely ſpirituall, pro ſalute animæ, 
and in a court that is no court of record. And therefore the con- 
viction of hereſie worketh no forfeiture of any thing that is tempo- 
rall, viz, of lands or goods. 5 For what cauſe the ſaid hereticks 
were called Lollards you may read in Caudries caſe, and Linwood 
thereto agreeth. 
againſt Lollards, the prelats, beſides their opinions, did charge them 
with hainous offences: as conſpiracy with multitudes of people, 
5 inſurrection, rebellion, or ſome other treaſon, or great crimes. 


 Conjuration, Witchcraft, Kc. 


5. which then ſtood in force, ſaving 


* And it is to be obſerved, that in proceeding 


We have tpoken thus much of this argument, becauſe there be 


divers wanering opinions concerning ſome of theſe points, that are ; 
not agreeable to the law, as it ſtandeth at this day. See the fourth na. 67. DD 
part of the Inſtitutes, cap. b in the articles ö Sr nu 
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N vi 


of Felony by 8 Witcheraft, Sorcery, , | 


or Inchantment, . . 


ſtatutes of 1 E. 6. cap. 12. and 1 Mariæ. 


becauſe in 1 thoſe dayes their charmes were in verſe. _ 

Gs _ Carminibus Circe ſocios mutavit DHI. "a 
_ By charmes in rhyme (O cruell tates!) 
 Circe transform'd Ulyſſes mates. 

And again. Carmina de cœlo poſſunt detrudere Iunam. 
By rhymes they can pul down full ſoon, _ 
From lofty ſky the wandring moon. 


5 A ſorcerer, Jortilegns, quia utitur fo tibus in cantationbus de. 


T Hk : firſt act 4 parlizment that mide any af tals 8 fo. 

lony, was the ſtatute ® of 33 H. 8. which was repealed by the 

i But ® before the 
—— it was 228 puniſhed: ſometimes by death, ſometimes 

by exile, &c. © And after, it was made felony by the ſtatute of 
5 Eliz. and againe by 1 Jac. which repealeth 5 Eli. 

A conjurer is he that by the holy and powerfull names of Al- 

= mighty God invokes and Conjures the devill to conſult with man 6 or 
= _todofſomeatt. 1 
= A witch is a perſon that hath conference with the devill, to con- 
fl ſult with him or to do ſome act. ; 
An inchanter, incantator, is he: or the qui carminibus aut can- 
nunculis demouem a: gurat. They were of ancient time called 9 


Br. tit. Forfei- 
ture 112. | 
Stan. pl. cor. 33. | 
I. 2 Mar. Br, © 
tit. Hel eſie. 


(vid. bereafter 


in caſe of piracy. 


8 Lib, 5. Cau- 
dries caſe, fol. 


25. be 


*1H.s. fo. 6. a. 


Rot. Parl. 5 H. 
s nu. 11. in the 
aſe of Sir Jobn 8 
Oldcaſtle. | 
Paſch. 9 H. 6. 
Jobn Sharps 
caſe, &, Rot. 
Parl. 7 H. * 
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2331 8. 8 


8. 1 E. 6. 


: cap. 12. bs 
b Inter leges - xl 
Alveredi, fo. 23. „ 

Edwardi et Gu- 85 


thruni, cap. 11. 


Ethelſtani, ca. 6 Y : 1 : 
Canuti, 4, 5. RE. 
| c 5 Eliz. Ca, 16. "2 


= cap. . 


A conjurer de- | 
ſeribed. . 


A DIP gelen . 
bed. 


An TR 8 


* A ſorcerex 
, deſcribed. | 


TER it 
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1} bil: 
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40. v. 13, 14. 


Exod, cap. 22. 
17. Deut. ca. 18. 
10, 11, 12. 3 
Num ca. 23. 
23. 1 Reg. ca. 


d Linwood de of- 
ficio arch- preſb. 
S Ignorantia. 


* Mir. cap. 1. 
F. 5. & cap. 2. 
§ 12. & cap. 4. 

De majeſtie. 


Brit. fo. 16. b. 


F. N. E. 269. b. 


eint. lege? Edw. 


| | ca, 11. fo. 55. 


& Ethelſtani ca. 


„ 


+. Canuti cap. * 


45 E. 3. 17. b. 


ance, Que il ſerra 
Toiall et loiall, &c. 


Vid. 25 E. 3. 42. 


B. Coron. 131. 


See hereafter 
£3.74. of perjury, 


verb. That as 


A; 


Conjuration, Witchcraft, &c. Cap. 6. 


monis, Thou ſhalt not ſuffer a witch to live. Non g angurium in 
Jacob, nec divinatio in Iſrael. And the Holy Ghoſt hath compared 
the great offence of rebellion to the ſinne of witchcraft, 
And here it juſtly may be demanded, what puniſhment was 
againſt theſe deviliſ and wicked offenders before theſe ſtatutes, 
which were male of very. late time. 


deviliſh offenders, which left the everliving God, and facrificed to . 


And it appeareth by our ancient 4 books that theſe horrible and 5 . : 


the devill, and thereby committed idolatry, in ſeeking advice and 


aide of him, were puniſhed by death. * The Mirror faith, Qze 


forcery et devinal font members de hereſie. And there he deſcribeth 


hereſie. Heręſie eft un mauuaſe et faux creance ſurdant de error en la 
droit foy Chriftien : and after ſaith, Le judgement de herefie et dee arſe 
in cendre. And herewith agreeth Britton: Sorcerers, ſorcereſſes, Sc. 

et miſcreants ſoient arſes. And Fleta: Chriftiani autem apoſtatæ, ſor- 

tileg:, et hujuſmodi detrafari debent, et comburi. And burning then 
was, and yet is the puniſhment for hereticks. So as the conuſance 
of theſe offences, if they be branches of herefie, (as the law was 


then taken) belonged (as to this day hereſie doth) to eccleſiaſticall 


judges. In which caſe when they have given ſentence, there lieth 


l haveſeena report of a cafe in an ancient Regiſter, that in Oc- 

Some think that 
ttnzis ſhould be the 
each of allegi- 


tober anno 20 H. 6. Margery Gurdeman of Eye, in the county of -- 
Suffolk, was for witchcraft and conſultation with the devill, after 


| ſentence aud a relapſe, burnt by the king's writ de ke1etico combu- 


rendo, © And this agreeth with antiquity, for witches, &c. by the 
laws before the conqueſt were burnt to dealing... 


A man was taken in Southwark with a head and a face of a dead 


man, and with a book of ſorcery in his male, and was brought in- 


to the king's bench before Sir John Knevett then chief juſtice : but 


ſeeing no indictment was againſt him, the clerks did ſwear him, 
that from thenceforth * he ſhould not be a ſorcerer, and was deli - 


vered out of priſon, and the head of the dead man and the book of 
ſorcery were burnt at Tuthill at the coſts of the priſoner, So as the 


head and his book of ſorcery had the ſame puniſhment, that the 


_ ſorcerer ſhould have had by the ancient law, if he had by his ſor. | 


1 Chron. chap, 


1 Reg 15. 23. 


Fflium Jai. So Saul died for his tranſgreſſion which he committed 


cery praied in aid of the devill. 


| The holy hiſtory hath a moſt remarkable place concerning the 
reprobation and death of king Saul. Mortuus eff ergo Saul propter 
 zniquitates ſuas, ed quod pravaricatus fit mandatum Domini, et nan 


. eufſtedierit illud, * fed inſuper Pytheniſſam conſuluerit, nec ſperaverit in > 


Domino, propter quod interfecit eum, et tranſtulit regnum ejus ad David 


againſt the Lord, even againſt the word of the Lord which he kept 
not: and alſo for aſking counſell of one that had a familiar ſpirit, 


to enquire of it, and enquired not of the Lord; therefore he flew 
him, and turned the kingdome unto David the ſonne of Iſai. 


Therefore it had been a great defect in government, if ſo great 


an- abomination had paſſed with impunity. And this is the cauſe, 5 


that we have proved how and in what manner conjuration, witch- 


1 Jace cap. 12. 


craft, &c. were puniſhed by death, &c. before the making of the 


faid late ſtatutes. 


But now let us peruſe the ſtatute made in the firſt year of king 
JJ. 8 James, 
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Cap. 6. Conjuration, Witchcraft, &c. 


James, which ny ſtandeth 1 in a force, and divideth itſelf into five 
. branches. 1 


«:-If any perſon or perſons ſhall uſe, praftiſe, 0 or exer- 


a eile any invocation or —— of any evill and wicked 


"ow" ; 
Here the devill wed tha FED - a powerfull 1 names of Almighty 1 


| God is invoked (as hath vo faid :) and this invocation, or con- 
juration of a wicked ſpirit is felony, without any other act or thing, 
ſave only the apparition of the art. See W. 1. cap. als in che 
oath of the champion, 8 | 


2. Or ſhall conſult, « covenant : with, entertaine, employ, feed, 


0 r reward, any evill or wicked ſpirit, my or 7 for any ii intent or 
8 8 


By this W if ; any ond, hs” {hooker the wicked 2 


1 ſpirit appeareth and commeth) theſe actions (here mentioned) with _ 
> or to that wicked ſpirit, to or 1 N intent or is W 955 
5 without Wy 4 er at or thing. 55 


3. Or take up any dead man, woman, or childe, out tof * : 


her, or their grave, or any other place where the dead body 
% reſteth, or the ſkin, bone, or any part of a dead perſon, to be 
imployed or uſed in ox fa manner r of witchcraft, forcery, charme, 5 
or inchantment. 8 = : 


e the offender hat commits Re WO 3 and waning 8 


5 F ay with the bodies of the dead, do not actually imploy or. LE 


uſe them in witchcraft, ſorcery, charme, or inchantment : yet 


| if he did them of purpoſe to uſe therein, it is felony, Yor the | 
words of this branch be, 155 be e or wiew' in 5 manner 
of witchcraft, Kc. . 1 


7 1 Or ſhall uſe, vraftiſe, or ci any . Lots 1 
5 ment, charme or ſorcery, whereby any perſon ſhall be killed, 
deſtroyed, waſted, ener hi . or en in nie, or her 7 
55 „die, or any pert thereof. 5 * 


By this branch, no other wicheiaft; chaos al or 


Pe Ml (then is 'before ſpecified) is felony, unleſſe by means 
thereof ſome perſon be killed, deſtroied, waſted, conſumed, pined 
or lamed, &c. Which words have reference only to this lat * 
nerall clauſe, 


7 That 8 every ſuch Mate or + al their nichr 


abetters, and counſellors, being of any the ſaid offences duly and 
lawfully convicted, and attainted, ſhall ſuffer paines of death, 
as a felon, or felons, and ſhall loſe the priviledge, and benefit of 
E n and ſanctuar y. 


„ 5 N wo Albcit 


45 
'Y 5 ; , 
1 


Conjuration, Witcheraft, &c. \ Cap. 6. 
Albeit acceſſories before be here ſpecially named, yet acceſories, 


after may be of this felony, as afterwards is ſaid upon the ſtatute of 
3 H. 7. for taking away of women, and upon the ſtatute of 8 H. 6. 


| for ſtealing of records. nt x e 
The ſecond part of this act eoncerneth felony in a ſecond de- 


| 14 4 - witchcraft, inchantment, charme, or ſorcery, to tell or de- 
Ge, | Clare, in what place any treaſure of gold or ſilver ſhould or 


1. If any perſon or perſons take upon him or them by 


| might be found, or had in the earth, or other ſecret places. 


The miſchiefs before this part of the act was: That divers im- 
poſtors, men and women would take upon them to tell, or do, 
theſe five things here ſpecified, in great deceipt of the people, and 
cheating and couſening them of their money, or other goods. 


Therefore was this part of the act made, wherein theſe words [take | 
upon him or them] are very remarkable. For if they take upon 


them, &c. though in truth they do it not, nor can do it, yet are 


| they in danger of this firſt branch. 


b. Or where goods, or other things loſt or toln ſhould be 


found or become. 


| Herein they become offenders, if they take upon them as afore- 
ſeaid. And note, the taking upon them, to tall and declare, governe 


3. Or to the intent to provoke any perſon to unlawfull 


s | -JOVE." 


| Herein alſo they become offenders, by taking upon them, as is 


85 aforeſaid. Here — of a new verbe, viz, [to provoke} _ : | 


ſo as the ſenſe is, if any perſon or perſons ſhall take upon him os 
them by witchcraft, inchantment, charme or ſorcery, to the intent. 


| toprovoke any perſon to unlawful love. 


I. Or wherebyany cattel or goods of any perſon ſhall be de- 


4 drohe F 


The letter of this branch is this: If any perſon ſhall take upon 


him by witchcraft, inchantment, charm, or ſorcery, whereby any 


cattell or goods of any perſon ſhould be deſtroyed. Although this 
be not ſententious, yet the meaning thereof is to be taken, by ſup- 
- plying theſe words after ſorcery [any thing] and not to turn [deſtroy- 


_ ed] into the infinitive mood, as the reſt be; for then it ſatisfied not 
the meaning of the makers: for a taking upon them to deſtroy _ 


cattel, &c. if they be not deftroyed, is not within the danger of this 4 


act, and therefore muſt be ſupplied as is aforeſaid, 


© though the fame be not effected or done. 


I b 


5. Or to burt or deſtroy any perſon in his or her body, al- | 


2 "0 


be be hanged by the nec 


| Cap. 6. Conjuration, Witchcraft, Se. 


A s in the caſe of cattel or goods, the deſtruction muſt be (as is 


aforeſaid) effected and done: fo in caſe of the perſon of man, 
woman, or childe, though the hurt be not effected, or done; yet 


is the taking upon him, &c. to hurt or deſtroy any perſon, & c. 


- within this branch. 


Being therefore lawfully convicted. 


0 Here leonvicted] is taken in a large ſenſe for attainted, and the 


and attainted, as is aforeſaid.} —_ 


| Here are expreſſed the puniſhments inflicted upon theſe imm 
poſtors, mountebanks, and cheating quackſalvers, viz. 1. To ſuffer _ 
impriſonment by the ſpace of a whole year without bail or main- 
prize. 2. Once every quarter of the year thefe mountebanks are to 

mount the pillory, and to ſtand thereupon in ſome market towne fix 


| houres, and there to confeſs his or her error, and offence. 


| And if any perſon being once convidted of the fame d. 


1 fences, &c. | 1 


| Here is alſo I convicted] taken for attainted, for he ſhall not be 


upon the ſtatute of 5 Eliz. and in caſe of conveighing of ſheep alive 


| Saving to the wife of ſuch perſon as ſhall offend in any 
| thing contrary to this act, her title of dower, and alſo to 


* the heire and ſucceſſor of every perſon, his or their titles 
| of jnheritance, ſucceſſion, and other rights, as though no ſuch 


attainder of the anceſtor or predeceſſor had been made.] 


| drawn in queſtion for the ſecond offence, to make it felony, till 
| Judgement be given againſt him for the firſt ; for the indictment of 
| felony recites the former attainder, and the ſecond offence muſt be 
| committed after the judgement. And fo it is in the caſe of forgery 


4 


The judgement againſt a felon is, that he be hanged by the neck 


= until he be dead: and albeit nothing elſe is expreſſed in the judge- 


ment, yet by the common law many things are therein implied; as 
the loſſe of his wives dower, the loſſe of his inheritance, corru 


tion of his blood, forfeiture of his goods, &c. Now a ſaving will 
ſerve for any thing, that is implied in the judgement, as-in this caſe 
for the wives dower, and alſo for the heirs inheritance, and for all 
be reſt of the things implied in the judgement. But a faving will 
not ſerve againſt the expreſſe judgement in caſe of felony, for that 
* ſhould be repugnant; as ſaving the life of the offender ſhould be 


void, becauſe it is 7 to the expreſſe judgement, viz. that 


is to the heir, it is well ſaved by the name of the heir, becauſe not- 


; See the 2. part of | = 
the Inſtitutes, 
ſect. 747. 


the caſe of Alton 


until he be dead. Alſo where the ſaving | 


_ vithſtanding the forfeiture implied in the judgement, his inheri- 


OY 


tance is ſaved, and by conſequent the blood not corrupted, f 


it 


| 5 Elis. cap. 14. : : >) 


Vide Un. in. 


—— — 
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47 5 af Of Murder, Cap. 7. 


it the blood were corrupted, he could not inherit as heir, but not- 


withſtanding this ſaving the lands are forfeited during his life. 


5 El. cap. 14 The ſtatute of 5 Eliz. for preſervation of the wives dower, 
alan the heirs inheritance, in cafe of forgery, is penned in this 
form. Provided alway, that ſuch attainder of felony ſhall not in 
any wiſe extend to take away the dower of the wife of any ſuch 
erſon attaint ; nor to the corruption of blood, or diſheriſon of any 


heir or heirs of any ſuch perſon attaint. 


3 kl e 3. he words of the ſtatute of g Eliz. be, Provided always that 


this a& ſhall not extend to corruption of blood, or be prejudiciall 


or hurtfull to any woman claiming dower by or from any ſuch of- 


fender, &c. Wherein it is to be obſerved, that by the avoidance 


and divers others. 


See the ſtatute And ſurely it is very convenient that when new felonies be made 
of 3. Ja. ca. 4+ by act of parliament, that ſuch ſavings or proviſions be made both 
e for the wives dower, and the heirs inheritance, as were had and 


made in theſe preſidents. 


>: COR M 


hurt, &c. within a year and a day after the ſame. 


Mirror, cap. 1. written thereof. Now let us examine the principal parts of this de- 


" MASK v2 Do Coram ar” feng 15. 25 E. 3. 28. 26 Af. p. 27. 3 E 3. cor. 383. 
3 l. 7. ca. 1. 3 H. 7. 1. 12. 21 Hf. 7. 31. E. 2. Coron. 389. 1 Ma. Dier, 104. b. See thi 


l EKilling.] As by poyſon, weapon ſharp or blunt, gun, croſs- 
Ir. 31. E. 3. bow, cruſhing, bruiſing, ſmothering, ſuffocating, ſtrangling, 


Coram rege. drowning, burning, burying, famiſhing, throwing down, inciting 


A dog, 


of corruption of blood, the inheritance is impliedly ſaved, See the 
manner of the penning of the act of 31 Eliz. concerning this matter 


FOOTER HAVING now paſſed High Treaſon, Petit Treaſen, Mipriſion 
of the Instit for 1 1 of Treaſon, Felony by the ſtatute of 3 H. 7. Hereſy, and Con- 
dhe word Murder, juration, Witchcraft, &c. we are next in order to treat of 
ſect. 287. and felonies in general: and of all felonies, murder is the moſt hainous. 
for Felony, ſect. Inter leges Canuti, Ca. 61. fo. 118. Cædes manifeſtæ numerantur inter 
ED 33 | ſeelera nullb humano jure expiabilia. See here, ca. Pardon. And 
fk laſtit Narlbr. Of all murders, murder by poyſoning is the moſt deteſtable. There- 
ea. 25. Cuſt. de fore firſt of murder. Murdrum is derived of the Saxon word | 
oo EE. Cr IE On 5m 
. e 7 Murder is when a man of ſound memory, and of the age of 
Vid. devant. ca. diſcretion, unlawfully killetb within any county of the realm any 
Treaſon. verb. Teaſonable creature in rerum natura under the king's peace, with 
Quant home, dc. malice fore- thought, either expreſſed by the party, or implied by 


Bract. l. 3. fo. Jaw, fo as the party wounded, or hurt, &c. die of the wound, or 
EL o Fleta, 18. 5 Hereof we will ſpeak, together with ſome things concerning the 


cap. 23. & 30. acceſſories to the ſame, and leave the reſidue to others, that have 
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Cap. 1 of Murder. 


a dog, or bear, &c. to bite, or hurt, &c. whereof death enſueth, | 


lying a ſick man in the cold, &c. 


Poyſon, (Feninum, d venis, 7 A venis permeat 3. is, as hath been 
] 


begauſe it is moſt horrible, and 
fearfull to the nature of man, and of all others can be leaſt prevent- 


ed, either by manhood, or providence : and that made Fleta to fay, 
2 Tien nec per patriam ſe as efendere debet quis de veneno dato, fed tantum 


per corpus ſuum, eo quod initium Facti non fuit tam publicum, quod ts 
 foterit @ patria, Ec, but that is not holden for law at this day. 


This offence was ſo odious, that by act of parliament) it was 


made high treaſon, and inflicted a more grievous and lingring death 
then the common law preſcribeth, viz. That the offender ſhould be 

| boyled to death in hot water: upon which ſtatute b Margaret Davy 

a young woman was attainted of high treaſon for poyſoning of 
| her miſtris, and ſome others were boyled to death in Smithiield 
the 17 day of larch in the ſame yeer. But this act was too ſe- 


_ vere to live long, and therefore was repealed oy I o_ 6. p. 48. and 
4 ii. 


All the ancient authors,” ubi ſupra, of old time defined 1 


= der to be, occulta hominis occiſio, Ec. when it was done in ſecret, . 
_ ſoas the offender was not Known: but now it is ken. in a * 


A 
Britton FA TIO r kind of andy (which is not t holden. 


for murder at this day) when he faith : Ceur auxi que fauxement or 
lower, ou en auter manner ount aſcun lime damne ou fait damner as 
mort, Sc. yet this is murder before God. And David killed Uriah 
with his pen, and theſe men with their tongue. 


Within any county of the realm. ] © It two of the kings ſubjects * 


5 goe over into a forain realm and fight there, and the one kill 


the other, this murder being done out of the realm, cannot be 


for want of triall heard and determined by the common law: 


but it way be heard and determined before the conlinble and 
warſhall. 


If A. give B. a a mortal nd 4 in a ; Gant country, B. commeth 


into England and dieth : this cannot be tried by the common law, 
| becauſe the ſtroak was given there, where no vi/ze can come, but 
the ſame ſhall be heard and determined before the conſtable and 
marſhall: for the words of the ſtatute of 13 R. 2. be: To the con- 
| ſtable it pertaineth to have conuſance of contracts, concerning 
| deeds of arms, or of war out of the realm, and alſo of things that 
touch arms, or war within the realm, which cannot be determined 


or diſcuſſed by the common law. 
If a man be ſtrucken upon the high ſea, and dieth af the ſame 


ſtroke upon the land, this cannot be inquired of by the common 
law, becauſe no viſue can come from the place, where the ftroke was 
given (though it were within the ſea pertaining to the realm of 

England, and within the liegeance of the king) becauſe it is not 
within any of the counties of the realm. Neither can the admirall 
hear and determine this murder, becauſe though the ſtroke was 
within his juriſdiction, yet the death was infra corpus comitatus, 


whereof he cannot inquire : neither is it within the ſtatute of 28 H. 


= 8. becauſe the murder was not committed on the ſea, But by the 


ſaid act of 13 R. 2. the conſtable and marſhall may hear and deter- 


2. man 


— | 


Bract. I. 4. £ 
121, Brit. fo. 
. See lib. 


Intr. Coke 43. 5 


lib. 4. fo. 44. 


Vauxes caſe. 
Lib. 9. fo. 81. 
Agnes Gores | 
a 5 5 
Deut. 28. | 
Curſed 8 . 
that ſmiteth his. | 
neighbour ſe- 2 
cretly. 2 
a 22 H. 8. ca. 9. 
Read the ſtatute... 
Dier, 33 H.8. 
fol. 50. a. Sac- 


combes caſe. 


b Anno 33 H. 8. 155 


Britton, fo. oY 


<1, II. 4. . 
6. Stanf. pl. cor. 
65. Mic. 25 & 


26 El. ſo re = | 
ſolved in Dow- 


ties caſe. 


4 13 R. 2. ca. 2. 5 


1 H. 4. c. 14. 
Not. Parl, 
8 H. 6.1 nu. 38. 


731 R. 2 2. ca. . | 


Lib: : 2. TE 93. | 
Tr. 25 Eliz. in 
Lacyes caſe. 
Forteſcue, ca. 


32. Os 38. | 15 


23H8. ca. 13. | 


mine the fanie. And before the making of the ſtatute of 2 E. 6. if 2 E. 6. ca. I. 


of Murder. | Cap. N 


a man 1 had won, eee or poyſontd. 4 in one county, 
and after had died in another county, no ſufficient indictment 
could thereof have been taken in either of the ſaid counties, be- 
cauſe by the law of the realm, the jurors of one county could not 
Inquire of that, which was done in an other county. It is provided 
by that act that the indictment may be taken, and the appeal 
pProugnt in that county, where the death doth happen. Before the 
140 ] makin 0g of this ſtatute, the appeal might have been brought in ei- 
$] 2, t 


3 
” 


18 E. 3. 32. ther of the ſaid counties, but the triall muſt have been out of both: 

9 H. 6. 63. but when both counties could not joyn, then both 5 and i in- 

r dictment failed at the common law. _ | 

2 nd 7-18. ut here be two things to be obſerved: firſt, that i in caſe of wen: 
Me nant qe fon or miſpriſion thereof, or of felony, | or miſpriſion of the ſame | 
within the realm, the party ought to be indicted within the fame | 


county, where the fact is done, and it cannot be alledged i in any other 
county, then in truth where it was done. And therefore in the cafe 

above ſaid, neither the ſtroke, nor poyſoning, nor the death, though 
they be tranſitory, can be alledged in the indictment or appeal, but 

- where in truth they were done. Secondly, the ſtatute of 2 E. 6. ex- 
tendeth not where one is ſtricken or poyſoned on the ſea, or in any 

forain kingdome, and dieth in England, but where one is ftricken or. 
5 - in one county, and dieth in another. 
This act extendeth, where the murder, or felony: is dane in | one 
1 9. 65. 117, : county, and another ſhall be acceſſory in another county: e 5 
e e you may read at large in the lord Sanchar's "REY 1 
Mich. 13 Jae. Richard Weſton being Sir Thomas Overburies keeper i in . 
—_ — Tower of London, did poyſon him in that part of the Tower 
5 Sir Thomas O- which is within London. K. earl of S. and F. his wife, James 
Gee hereafter, Franklin and Anne Turner were acceſſories before the fact in the 
c. 62. of In- county of Midd. and Sir Gervaſe Helwys lieutenant of the Tower 
dictments more was acceſſory before the fact in London. Now upon this ſtatute 
7 * this . of 2 E. 6. ca. 24. divers queſtions were reſolved : firſt, if the ac- 
5 8 ceſſory be in Midd. where the kings bench ſit, and the principall 

is attainted in another county, the kings bench may try the acceſ- 
ſory, as it was reſolved in the lord Sanchars caſe, 25 ſupra. 2. If 
the indictment of the acceſſory be taken in the kings bench, the 
5 juſtices ſhall not by force of the ſtatute of 2 E. G. write in 8 
own names, qua placita ſunt coram rege, Y non cor am juſticiariis, but 
remove the record by the kings writ of certiorari. 3. Divers preſi- 
dents were ſhewn, that where acceſſories before the fact were in Midd. 
where the kings bench did fit, & c. and the attainder of the princi- 
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N pall had been in another county, the juſtices of the kings bench 
1 have removed the attainder by writ of certiorari before them. See 
L the lord Sanchars caſe, wb; ſupra, and another caſe where the prin- 
j cipall was attainted in the county of Oxon, before juſtices of oĩer Bo 
1 and terminer, and the acceſſory was in Midd. where the kings 8 
1 bench fate. 4. Richard Weſton being attainted as principall in 5 
| the city of London, proceeding was to be had againſt James Frank- 
= lin and Anne Turner in the kings bench where they were indicted. 
h The queſtion was, if the! kings bench ſhould remove the record | 
j aof the attainder of the principall by certiorari before them, and after 
1 the ſaid earl and his wife ſhould be tried by their peers before the . 
) lord ſteward, whether the Lord ſteward might write to the kings 
j bench for the record of the attainder : for the words of 2 E. 6. be, 
| | ven write to te 1 ups ae amn, or Keepers of the record where 5 

4 


—_ 
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Cap. . of Murder, 


ſuch principall ſhall hereafter be attainted or convict. And to pre- 
vent all doubts, a ſpeciall writ was directed according to the words 
of the act, to the commiſſioners of oier and terminer, to certifie 
whether the principall was attainted, convicted, or acquitted, and 
they made a particular certificate accordingly : ſo as the record of 
the attainder remained ſtill with the commiſſioners of oier and ter 
miner in London. 5. It was reſolved upon conſideration had of 
the whole act, that the words of the act being, the juſtices of gaol 
delivery, or of oler and terminer, or other there authorized, ſhall 
proceed, &c. the fame extend to the high ſteward to write, &, 
. The indictment of Richard Weſton was, that he ꝙ die Maii anno 
11 regis. Jacobi, Ic. gave to Sir Thomas Overbury a poyſon 
called roſeacre in broth, which Sir Thomas Overbury not know- 
ing it, received, et ut idem Ri. Weſton prafatum Thomam Overbury 
magis celeriter interficeret, et murdraret, 1 Junii anno 11 Fac. regis, 
gave unto him another poyſon called white arſenick. And that 
| Richard Weſton, 10 Jullii, anno 11. Zac. regis, gave unto him poy- 
ſon, called mercury ſublimat, in tarts, &c. ut pred. Thomam magis 
celeriter interficeret, & murdraret, And that a perſon unknown, by 
the procurement, and in the preſence of Richard Weſton, 14 Sep- 
temb. 11. /upradido, gave to the ſaid Thomas a glyſter with poy- 
ſon in it, called mercury ſublimat, &c. ut pred. Thomam magis 
celeriter interficeret et murdraret, Et prædict. Thomas Overbury de 
ſeparalibus venents pra dict. et operatione inde a prædict. ſeparalibus tems 
 poribus, c. graviter languebat uſque 15 diem. Septemb. anno 11. ſu- 
pradicto, quo quidem 15 die Septembris, Ec. prædictus Thomas de ſe- 
paralibus venenis prædictis obiit. venenatus. And this was reſolved to 
be a good indiftment by all the juſtices of the king's bench, al- 
though it doth not appeare in particular, of which of the ſaid poy- _ 
| e died. For the ſubſtance of the indictment was, whether he 
was poyloned or no, by the ſaid Richard Weſton. And upon this 
indictment he was arraigned, pleaded not guilty, and had judge- 
ment given againſt him. And afterward Anne Turner, Sir Ger- 
_ vaſe Helwys lieutenant of the Tower, and Richard Franklin the 
phyſitian, were indicted as acceſſories before the fact, and arraigned, 
and pleaded not guilty : and it fell out in evidence, that Franklin 
had prepared divers other poyſons, then were contained in the in- 
dictment, as the powder of diamonds, the powder of ſpiders, lapis 
cauſticus, and cantharides, over and beſides the poyſons in the in- 
dictment. And it was reſolved, that any of theſe was ſufficient to 
prove the indictment; for the ſubſtance of the indictment was 
poyſoning, which (as hath been ſaid) is ſecret : ſee Machallis caſe 
ul ſutra, and after verdict, judgement was given againſt all theſe 
_ acceſſories. And after, the ſaid earle and the counteſſe his wife 
were indicted as acceſſories before the fact, and were arraizned be- 
fore the lord chancellor of England, and 4ac vice, lord high ſteward 
of England: and upon the arraignment of the counteſle, ſhe con- 


feſſed the indictment: and when the clerk of the crown did aſk 


her, What ſhe could ſay why - judgement of death ſhould not be 
given againſt her? ſhe ſaid, That ſhe could ſay much againſt her 
elfe, but nothing for her ſelfe. And then the lord ſteward gave 
judgement of death againſt her, viz. That ſhe ſhould be hanged 
by the neck till ſhe were dead: and adjourned his commiſhon, (as 
it was reſolved he might do by law) untill the next day: and en | 
| 3 88 . 


ON 


50 3 of Murder. A 7. 
the ſaid earle was n and eee not guilty, and put him- 
ſelf upon his peers, who found him guilty: and thereupon the 
lord ſteward gave the like judgement againſt him. Which caſe we 
have recited the more largely for two cauſes. Firſt, for that we 

remember not any of the nobility of this realm to have, been at- 
tainted in former times for poyſoning of any. Secondly, for that 
it is the firſt caſe that ſell out upon the faid act of 2 E. 6. in 
_ caſe of triall by peers of any that was noble, and the proceed- 
ing — 91 was by Jour! nnn. But now we us return where 
we le 
9 5 Rea ſonable creature, in rerum aa: A man, woman, childe, : 
1 ſubjett born, or alien, perſons outlawed, or otherwiſe attainted of 
_ treaſon, felony, or premunire, Chriſtian, Jew, Heathen, Turk, or 
other Infidel, being under the kings peace. 
2 Chro, Je bun- A maſter of a ſhip and divers mariners, & c. were attainted . 
ſtable, Holl. 252. murder before juſtices in eire, for . of * Jewes with- 
_ . Coram Jultic. in the county of Kent. 
"_ kr 8 d If a woman be quick with childe, and by 2 2 potion or other- 5 
-- Sep the ene wiſe killeth it in her wombe; or if a man beat her, whereby the 
part of the Inſt. childe dieth in her body, and the is delivered of a dead childe, this 
cap. Stat. de Ju- is a great miſpriſion, and no murder: but if the childe be born 


1 peel alive, and dieth of the potion, battery, or other cauſe, this is mur- 
N hope Big co- der: for in law it is accounted a reaſonable creature, in rerum 
; ron. WEE SES 


5 418. natura, when it is born alive. And the © book in 1 E. 3. was : 
| Stan. p. cor. 21. c. Never holden for law. And 3 Aſſ. p. 2. is but a repetition of that 5 
E. 3.23, 2 4 cafe. And fo horrible an offence ſhould not go unpuniſhed. And 
3 Aff. pa. ſo was the law holden 4 in Bractons time, Si aliguis qui mulicrem proege = 
aA hract. li. 3. Pantem percufferit, vel ei venenum dederit, fer quod fecerit abortioum, fe 
21. Fleta, lib, puerperium jam formatum fuerit ; et maxime fi fuerit animatum, facit 
_ "0h 23, Lr.omicidium. And herewith agreeth Fleta: and herein the law is 
5 . 51 1 grounded upon the law of God, which ſaith, Quicungue effuderit : 
"ai c. 6. umanum ſanguinem, fundetur ſanguis illius, ad imaginem quippe Der 
8 creatus et lomo. If a man counſell a woman to kill the childe 
bier „ . within her wombe, when it ſhall be born, and after ſhe is delivered 
fol. 58%, © of the childe, ſhe killeth it; the councellor is an acceſſory to the 
mmmuder, and yet at the time of the commandement, or councell, no 
murder could be committed of the childe in utero matris : 7100 rea- 
ſon of which caſe proveth well the other caſe. © 
Malice prepenſed.] Firſt let us ſee what this malice s. 
Malice prepenſed is, when one compaſſeth to kill, wound, or 
beat another, and doth it /edato animo. This is ſaid in law to be 
Dier. 3 Mar. malice forethought, prepenſed, malitia præcogitata. This malice is 
128. Pl. Com. ſo odious in law, as though it be intended againſt one, it ſhall be 
474, 475, 476. extended towards another. * $7 your unum fn, cum alu w_ 


< —4 Gos cutere vellet, in Felonia tenetur. 


n Mandata recipiunt ftriftam ene ante ſed illicita FINER et er- 
V BraQton, lib. tenſrvam, But herein there is a diverſity between the principall and 
= 3 3+ fol, 255. the acceſſory. For if A command B, to kill C, and B by miſtaking 

8 killeth D in ſtead of C, this is murder in B becauſe he did the act: 

and it ſprang out of the root of malice, and the law ſhall couple 
the event to the cauſe : but A is not acceſſory, becauſe his com- 
mandement was not purſued ; and his conſent, which muſt make 
him acceſſory, cannot be draw ne to it, for he never commanded 
the death: of D. But where death enſucth upon that act which is 
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_ malice prepenſed, for the 


Cap. 7. of Murder. 


conintnnded, though death it ſelfe be not commaniled; e! be-is 
acceſſory to it, for there the commandement is the cauſe of death. 


As if A command B to beat C, and he beat him, whereof he dieth: 


| the commander is acceſſory, and therefore the diverſity is apparent, 
as to the acceſſory. Where death is purſuant, and followeth upon 
the act commanded, there the conſent of the commander may 


5 


well be drawn to it, for that the commandement is the mean of 


Carey 1s, 


Another diverſity there is, when the commupdintent extends ex- 
preſly to the killing of another, and for the better accompliſhment _ 
thereof preſcribeth a mean; that is, to kill him by poyſon, and he 
{ Killeth him with a gun, he is acceſſory: for the commandement 

wuaas to kill, which enſued, though the mean was not followed, et 
 finis ret atiendendus 72 And the ſubſtance of the commandement, 
viz. [to kill} is purſued: and the ſame offence that was command- 
ed, is committed. But otherwiſe it is, if the ſame offence which 
is commanded be not committed. As if one command one to 
| rob the vintners man of plate, as he is to. come to a gentlemans 5 
cChamber to his ſupper with wine; and he breaketh the taverne in 
the night, and ſtealeth the plate there; the commander is not ac. 
35  collory to this burglary, for this is another offence then he com- 


the death. But where death enſueth upon another diſtinct caufe, 
there the conſent of the au cannot be drawn to it, er fic de 


manded, and the conſent of the acceſſory muſt be drawn to the i e 


murder or felony committed. e 
| 2, It muſt be malice continuing untill the mortal wood, or r the ho 
| lLke be given. Albeit there had been malice between two, and 
| after they are pacified and made friends, and after this upon a new —_ 
| occaſion fall out, and the one killeth the other; this is . 
. but no murder, becauſe the former malice continued EE | 
If AcommandB to kill C, and before the act be done; Arte: - 
{ penteth and countermand his commandement, and charge B not | 
do doit: if B after killeth him, A is not acceſſory to it: for the 
| malicious minde of the acceſſory wan to continue to do ill untill 
|... the act gone. 
If two fall out upon a ſudden occaſion, ws agree to fight i Wn. 
2 ſuch a field, and each of them go and fetch their weapon, and go _ 
into the field, and therein fight, the one killeth the other: here is no 
# Faching of the weapon and going in- 
co the field, is but a continuance of the ſudden falling out, and _ 
| the blood was never cooled. But if Foy: coed to fight't the next 2 

day, that is malice prepenſed. | | 


| Malice implyed, is in three caſes.] Firſt, in  reſpe of the manner 


oY of the deed, As if one killeth another without any provocation 
| of the part of him, that is ſlain, the law implieth malice: whereof 
you may read lib. 9. fol. 67. Mackallyes caſe. Alſo the poyſon - 
ing of any man, whereof he dieth within the year, implieth ma- 
| lice, and is adjudged wilfull murder of malice prepenſed. One 
may be poyſoned four manner of ways: Incl by taſte, . that is by 


Pl. Com. ¹ 
tc 


be, 


Lib, We fo, 67 b. 
in Mackallies | 
caſe. = 
I ** 6. c. 12 


eating, or drinking, being infuſed into his meat or drink: anhelitu, 


by taking in of breath, as by a poyſonous perfume in a chamber, 
or other room: 3. conta#tu, by touching: and laſtly, ſuppyſtug as by 


a glyſter or the like. Now for the better finding out of this hor- 5 


rible offence, there be divers kindes of poyſons, as the S LON of 
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See hereafter in 
the title of San- 
Kuary for Ab- 

Juration. 5 

. 5 Paſch. 20 R. 2. 

Coram Rege 
Mich. 1 R. 2. 

Coram Rege. 

Rot. 1. Bedfo 

See hereafter 
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and Execution. 


1 2 paſch. 39 E. 3. 


Coram Rege 
Rot. 92. Wiltes. 
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Lib. 9. fo. 68. 


| Markallies caſe. 
Ubi ſupra, 
Lib. 4. fo. 40. b. 


© Mackalties cafe. 


Udi ſupra. 


3 of Murder. | Cap. 7. 
diamonds, the powder of ſpiders, Japis cauficur, (the chief ingre- 


dient whereof is ſoap) cantharides, mercury ſublimate, arſenick, 


2. In reſpect of the perſon ſlain. As if a magiſtrate or known 


officer, or any other, that hath lawfull warrant, and in doing, or 


offering to doe his office, or to execute his warrant, is ſlain, this is 


murder, by malice implied by law, as the ſherif, juſtice of the 
peace, underſherif, chief conſtable, petit conſtable, or any other 
miniſter of the king. If a man kill a watchman doing his office, 
it is murder: ſo it is, if any, that come in aid of the kings officer, 


&c. to doe his office, be ſlain, it is murder. 


3. In reſpect of the perſon killing. If A aſſault B to rob him 
and in reſiſting A killeth B this is murder by malice implied, albeit 
he never ſaw or knew him before. If a priſoner by the dures of the 


gaoler, commeth to untimely death, this is murder in the gaoler, 


Brit. ca. 11. De 
- priſons fo. 18. a. 


See the Mirror 
Hs | Cap. 2. §Ä 1 1. 5 
Die homicide. 
e 

27 Aſſ. p. 41. 


Simile Paſch. 
In cafe de Mor- 
anno 1 E. 3. 


Vide Rot. Bre- 


1 E. 3. part. I. 


and the law implieth malice in reſpect of the cruelty. And this is the 
cauſe, that if any man dieth in priſon, the coroner ought to fit upon 


his body, to the end jt may be inquired of, whether he came to 


JJ; d ĩ 
If the ſherif, or other officer, where he ought to hang the party 
attainted, according to his judgement and his charge, will againſt 
the law, of his own wrong, burn or behead him, or @ converſo; the 
law in this cafe implieth malice in him. Neither can the king by + 
aan warrant under the great ſeal alter the execution, otherwiſe then 
the judgement of law doth direct: for it is a maxime in law, 
nom alio modo puniatur quis, quam ſecundum quod fe habeat condem- 


And it is to be known, that in caſe of treaſon and felony, there 
is an expreſſe judgement, and an implied judgement : expreſſe, 
when upon appearance, &c. an expreſſe judgement is given 
againſt him, guod ſiſpendatur per collum. Implied, when the offen- 
der makes default, and is outlawed, where the judgement is, 1s 
utlagetur; or in Caſe of abjuration, quia abjuravit regnum: and yet 
the like execution ſhall be in caſe ee or abjuration, as in 
caſe of an expreſſe judgement: and ſo it was adjudged in caſe of 
a perſon outlawed for felony, he ought to be hanged © nay 
dead, and cannot be beheaded, “ and the like is in caſe of abjura- 
tion. But in caſe of high treaſon, becauſe beheading is parcell of 
the judgement, the king may pardon all the reſidue of the execu- 
tion except that: for ſeeing the king may pardon the whole exe- 
cution, he may pardon any part, or all, ſaving part. If a lieute- 
nant, or other that hath commiſſion of marſhall authority, in tine 
of peace hang, or otherwiſe execute any man by colour of mar- 
ſhall law, this is murder, for this is againſt Magna Charta cap. 29. 


and is done with ſuch power and ſtrength, as the party cannot de- 


fend himſelf; and here the law implieth malice. Vide Paſch. 
14. E. 3. in Scaccario the abbot of Ramſeys caſe in a writ of 
error in part abridged by Fitzh. tit. Scire fac. 122. for time of 


Thom. countee de Lancaſter being taken in an open inſurrec- 


tion, was by judgement of marſhall law put to death, in az 


14 E, 4. This was adjudged to be unlawtull, eô quod non fuit ar- 


rainiatus, 


his death by the dures of the gaoler, or otherwiſe: all which ap- 
Þeareth in Britton: and this fitting of the coroner continueth till 


untill he be 
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rainiatur, fer ad reſponſi ronem pr dus tempore paris, eo quo cancellaria, 


el aliæ curiæ regis fuerunt tunc apertæ, in quibus lex fi bat unicuique, 


| prout fieri confucvit, quod contra cartam de lilertatibus cum dlictus 


Thomas fuit unus parium et magnatum regni non impriſenetur, Qc. Nec 


diftus rex ſuper eum ibit, nec ſuper eum nitter, niſi per legale judictum 
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partum ſucrum, ET. tamen lempor e racis abſque arraniamento, ſeu re- 


Jponſi zone, Jeu legali * PETE. . Sr. @ajndtcdtus 2 : 


morti. 


Within a year ; and a day. ] How this year ang a day ſhall be ac- 


counted, is to be ſeen. If the ſtroke, or poyſon, &c. be given the 


firſt day of January, the year ſhall end the laſt day of December : 
for though the ſtrok: 


_ of the firſt day of January, yet that ſhall be accounted a whole 


e, Or poyſon, &c. were given in the afternoon 


day, for regulariy the law maketh no fraction of a day: and the 


day was added, that there might be a whole year at the leaſt after 
the ſtroke, or poyſon, &c. for if he die after that time, it cannot 
be diſcerned, as the law. preſumes, whether he died of the ſtroke 
or poyſon, Kc. or of a natural death; and in caſe of life the rule 
of law ought to be certain. But ſeeing the year and day in the 


caſe of murder and homicide, muſt be accounted apres le fait, 


year after he became acceffory, though it be after the year, that 


is attainted. 
If a murder be . in | the day. time in a town not in- 


_ cloſed, and the murderer not apprehended, the townſhip ſhall be 
= amercied, but if incloſed, whether the murder be in the night, or 
day, the town ſhall be amercied. They that are preſent when 
any man is ſlain, and doe not their beſt indeavour to apprehend 
the murderer, or manſlayer ſhal be fined and impriſoned. What 
= judgment a felon attainted ſhall have, and what he ſhall forfeit; ſee 
the firſt part of the FRIES, leet. 747. and here, pe Judgement | 
and Execution. 55 
Nota that before the reign of H. 1. the judgement for felony « 
was not always one, but king H '1. ordained by parliament, that 
the judgement for all manner of felonies ſhould be, that the perſon 
_ attainted ſhould be hanged by the neck till he be dead, which con- 


tinueth to this ys See more for murder in che chapter of Mo- 


EOS CAT. _ 


See the ſtatute 
of Glouceſt. _ 
6 E. 1. ca. 9. 
3 H. J- „ „„ 
3E. 3 Cor. 303. 

Lib. bY fo. 1. in 
Sen caſe. 


| after the deed, if a man be ſtricken or poyſoned, &c. the firſt of 
January, and he dieth of that ſtroke or poyſon the firſt day of 
May, whether ſhall the year and day be accounted after the ſtroke _ 
or poyſon given, or after the death? and it ſhall be accounted 

_ after the death, for then the man was murdered, and not after the 
ſtroke or poyſon given, &c. both in the indictment at the ſuit of the 
king, and in the appeal at the ſuit of the party. And fo it hath 
been often adjudged contrary to the opinion of juſtice Stanford. A 
murderer half a year after the murder is received, and aided by 
another, this acceſſory may be indicted or appealed within the 


Lib. 4. fo. 41, 


42. in ons 
I caſe, i” 


Stanf. Pt. 
Cor. 63. 


26 Af. Fx 52. 


- the murder was committed, and ſhall be iy red when the 3 | 


. c. I. 


ſtat. 1. „ . 
3 E. 3. cor. 299. 
8 E. 2. cor. 39 5. 
Inter leges regis 
Edw. cap. 6, 
ZEtheiſtani 
cap. I. Ed. : 
. 6. 008+ 5 ND 
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Of Homicide. Cap. 8. 


C AP; VIII. 
OF HOMICIDE. 


70 » £ 2 I DI U Me er vi termini . petit e 8 
murder, and that which is commonly called manſlaughter: 
for homicidium e hominis cædlium, and homicidium eft hemints ocC- 


1 c fo ab homine facta. Therefore the right diviſion of homicide is: 


that of homicides, or manſlaughter, ſome be voluntary, and of : 
_ malice forethought; as petit treaſon, and murder of another, and 


murder of himſelf. Of the two former we have ſpoken ; an id of 


murder of himſelf we ſhall ſpeak hereafter. Of manſlaughters, 
ſome be voluntary, and not of malice forethought : of theſe ſome 
be felony (as ſhall be ſhewed hereafter) and ſome be no felony; of 
which, ſome be in reſpect of giving back inevitably in defence of 
_ himſelf, upon an affault of revenge: and ſome without any giving 
back; as upon the aſſault of a thief or robber upon a man in 
— "ts houſe, or abroad: Some upon the aſſault of one, that is un- 


: : Britton cap. 7. 


. ger cuſtody; as the ſherif, or gavler aſſaulted by his priſoner. Some 
. 3 E. 3. cor. 290. 
289. „ 


in reſpect that he is an officer or miniſter of juſtice, without any 
aſſault in execution of his office, or lawfull warrant. And laſtly, 


ſome homicides, that be no felony, be neither forethought, nor 
voluntary; as mantlaughter by miſad venture, per infortunium, or 


caſa, And ſome of theſe, that be no felony, are cauſes of forfei- 


ture of a man's goods, and ſome be not: and of theſe' ſeveral 
branches in their order. And firſt of 9 of a man' 8 ſelf, who | 


_ commonly i is called felo de ſe. 


Felo de ſe is a man, or woman, which "WIRE compar: 2 of : 


| ſound memory, and of the age of diſcretion, killeth himſelf, which 


* being lawfully found by the oath of twelve. men, all the goods vo. 


1 E. 1. m. 7. 


Rot. Clauſ. 
K I. „ og 


Rot. Eſcheat, 
anno 47 E. 3. 


Algate. 


b 8 E. 2. cor. 
412. 22 E. 3. 
cor. 244. 38 


Com. 260. 


x © 44 qt 
3 4; cor; 236. 
K 297. 


Chattels of the party ſo offending are forfeited. 


| Now let us peruſe the ſeverall branches of this deſcription, ain 1 
oft delictum ſeipſum occidere, quam alium. : 
Being compos mentis,] If a man loſe his memory by the rage of . 
gebe or infirmity, or otherwiſe, and kill himſelf while he 3 is not 


dr ee 22 mentis, he is not felo de ſe + for, as he cannot commit murder 
lia Rode | 


: Keſton. 3 E. 3. 


Sor. 32. 


upon another, ſo in that caſe he cannot commit murder upon 


bimſelf. Þ If one during the time that he is um compos mentis give 
himſelf a mortall wound, whereof he, when he hath recovered his 
memory, dieth, he is not felo de ſe: becauſe, the ſtroke which was 
the cauſe of his death, was given when he was not compos men- 
tige et actus non facit reum, niſi mens fit rea. If a man give himſelf a 
wound, intending to be felo de ſe, and dieth not w ithin the Year and 


day after the wound, he is not Velo de ſe. 
, Io the age of di iſeretion. ] Hereof we have ſpoken | before rreat- 


of murder. 
em kimfelf.) © And this! is often voluntary, and Coming not 
voluntary. If A. give B. ſnch a ſtroke as he felleth him to the 
ground, B. draweth his Enit, and halds it up for his own de- 
fence: 


Cap. 8. 


fence: A. in haſt meaning to fall upon B. to Kill him, falleth 


found by the oath of twelve men, that he is felo de fe : 
doth belong to the coroner ſaper am corporis, to inquire thereof: 


of Hotaidih, 


+54 


upon the knife of B. whereby he is wounded to death, he is 


felo ae ſe : for B. did nothing but that which was lawfull 1 in his own 
defence. 


| Lawfully found.] * No goods be forfeited, untill | it be belt 
and this b 


and if it be found before the coroner ſuper viſum corporis, that 
he was felo de fe, * the exccutors or adminiſtrators of the dead 
ſhall have no traverſe thereunto. And this is the reaſon, that no 
man can preſcribe to have felons goods, becauſe they are not for- | 
feited, until it be found of record, that he is Velo de /e. 


— H man be felo de ſe, and is caſt into the ſea, or otherwiſe 1 : 
ſecretly hidden, as the coroner cannot have the view of the body, 


and by conſequence cannot inquire thereof: in this caſe it may be 
inquired thereof by the juſtices of peace of that county; for they 
have power by their commiſſion to inquire of all feloni-s. But if 
it be und before them, the executors or adminiſtrators of the dead 
may have a traverſe thereunto, but not to the indictment taken be- 


fore the coroner „per viſum corporis, as before is ſaid: and fo hath 


it been reſolved. And fo in the caſe aboveſaid may the kings bench 


kings bench ſit, and the executors or eee of the dead 
may 7 traverſe the —_ 


tre forfeited.) Albeit © don was of opinion, that if a man 


that was reus alicujus criminis captus fit pro eodem, ulpote pro merle lo- 
minis, vel cum furto man faſto, vel quod utlegatus fit, et metu pence im- 
minentis mortis mortem fibi conſciverit, haredem non habebit, 
comvincitur felonia Prius acta, viz. furtum, mers hominis, vel 7 — 
et conſcientiæ metus in reo pro confeſs habetur. Aliud erit fi non fit in 


| crimine deprehenſus, Oc. non debet in aliquo caſu exheredatio firri, niſi 
| precedat cr imen, propter quod periculum mortis vel membrorum ſuſtineri 
| debet, &c. 
whatſoever offence he hath committed (whereof he was not in his 
| life time attainted) ſhall forfeit no lands, but his goods and chattels 
only. 
ſoient 2 chateux judges nous come chateux de felon, le heritage ne qui- 
| dent remaine as heires, 
| attainder by courſe of law. 


But the law makes no ſuch diverſity : 4 for felo de ſe, 


And ſo faith Britton, Er caſe ou home eft felon de foy meſme, 
For no man « can forteit his land without an 


Af villain giveth himſelfe a anneal wound, the lord ſciſeth his 


8 goods, the villain after dieth of the wound within the year: and the - 
; day, the goods are forfeit. 5 


And herein 5 there is a diverſity between chattels perſonels i in ac- 


tion, and in poſſeſſion: for if a debt be owing to two, unleſſe it be 
in cafe of two joint merchants, and the one is felo de ſe, he doth for- 
| feit the whole: but otherw iſe it is of goods 1 in peilen, for there 

| he forfeiteth but his part. 5 


A leaſe k is made for years to the buſband and wife, the huſband 


| drowneth himſelf, the leaſe is forfeited, as you may read at large 
| in Plowdens Commentaries. 


998 


gta fic 


: Pl. Com. 360. | 


[55]. 


a ET abs 
8 1 80 | 


b Hil. 37 Elz. 5 


in the kings 
bench by the - 
whole court, in 


the caſe of one 
Laughton of 


Cheſhire. 


See 8 E. 2. cor. 85 
1 
3E. 3. cor, 323. 


fi. 
enquire thereof, if the felony be committed in the county where the 


Stanf. pl. cor. | 


es E. 2.cor. 


426. 44 E. 3.44. 


22 E. 3. cor. 259. 
3 E. 3. cor. 301. 


3 „„ 
362. 5 Mar. 
Dier. 160. 


9 Eliz. 25 
Dier. 262. Bract. 5 
lib. 3. f. 150. 2 
ve lib. 2. 


; a Pl. com. 261. 
. . d. der 
touts les juſtices. 


© Britton, cap. 7. 

Cuſtum. ge 
Norm. Cap. "| 
Pl e com. n. 260. b. 


28k. 4 4. 2 8 
Pl. com. 255. b. 


b PL, com. 266. 
Dier, 2 Mar. 108. 


Now let us purſue the branches 1 into which bloody homicide did 


| ſpend and empty itſelfe. 


Some manflaughters be voluntary, "and not of malice fore- 


| "og vpon ſome ſudden falling out. ä per iram pro- 
E — wha tak 


. 


h 55 


manſlaughter. 
ſlaughter; but that the one is upon malice forethought, and the 


medley. 


of Homicide, | Cap, 9. 


vocatus ; cuniri_debet mitius. And this for diſtinction fake i 19 called 
There is no difference between murder, and man- 


other upon a ſudden occaſion: and therefore is called chance- 
As if two meet together, and ſtriving for the wall the one 


kill the other, this is manſlaughter and felony. And ſo it is, if they 
had upon that ſudden occaſion gone into the fields and fought, and 
the one had killed the other: this (as hath been ſaid) had been but 


1am. FI Gl. 4a. 
Bibithes caſe 
E 15 E. 3. cor. 

ä 116. N 
15 Af py. 
Sce 
the flat. of Cloe. 


cap. 39. 


5 3E 3. cor. 184. 


3 & 297. 305. 
. 
See hereafter, | 
ca, 101. of 


es if Judgement and 


Fu cution. 


Verb. Of ek 


manſlaughter, and no murder; becauſe all that followed, was but 


a contiuuance of the firſt ſudden occaſion, and the heat of the 


blood kindled by ire was never cooled, till the blow was n, et 


ic des fi ſinilibus. 


Manflauęhter | is lng: nn hereof there may be acceſſories 


aten the fact done: but of murder, there may be „ as well 
before, as after the fact. _ | 


Some be k voluntary, and yet bang dove: upon an e edle 
cCauſe are no felony. As if A. be aſſaulted by B. and they fight to- 
gether, and before any mortall blow given A. giveth back, untill 
he commeth unto a hedge, wall, or other ftrait, beyond * which he 


cannot paile, and then in his own defence, and for ſafeguard of his 
_owne life killeth the other: this is voluntary, and yet no felony, 


and the jury that finde, it was done /+ defindendo, ought to finde 
the ſpeciall matter. * And yet ſuch a precious regard the law hath 
of the life of man, though the cauſe was inevitable, d that at the 
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of a man ſe de- common law he ſhould have ſuffered death: and though the ſta- 
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lohn Imperials 
| Caſe, : | 


Barks 17. 
lee. cap. 9. 


4 Hl. 7. 2. 2 
© Lib. 4. fo. 44. 


Nzbdiths caſe. a 


| Bracton. 


| Semayns caſe. 


2056 Aff. p. 23. 
32.29 Af. p. 23. 
E. 3. cor. 305. 


& 330. 5 
22 E. 3. cor. 


261. 21 Hl. 7. 39. 


M. 22 E. 3. co- 
ram rege Rot. 
181. Eborum. 
Rot. liber+, an- 


00 & A E. 
ES: 

n Paſch. 16 E. 3. 
Coram rege. 


Rot. 131. Norff. 


5 Lib. 5. fo. gt. cauſe. 
NE in his houſe, and thereupon aſſault him, and B. defend himfelts 


W ithout any giving back, and in his defence killeth the thief, this 


kill him, 


5 tendenoo. tate of Gloceſter ſave his life, yet he ſhall forfeit all his goods and 
Wo EE 56 4 chattels. © Hereof there can be no acce fories, either before or after 
1 243 Aff zi. the fact, becauſe it is not done „elles animo, but upon inevitable ne- 
0 we 11. G WE 4 ceſlity 15 defendends, If A. aſſault B. ſo fiercely and violently, and 


in ſuch a place, and i in ſuch manner, as if B. ſhould g give back, he 
ſhould be in danger of his life, he may in this caſe defend himſelfe; 


and l if in that defence he killeth A, it is /e 4fendendo, becauſe it is 
not done felleo animo : for the Ile! is, when he doth it in his own 
FE defence, upon any inevitable cauſe, Q wy ob tutelam C01 pris 8 


Fererit, jure id feciffe videtur, 
Some without any giving back to a wall, xc. or rather inevitable 
4 As if a thiefe offer to rob or murder B. either abroad, or 


is no felony ; for a man "hall never give way to a thief, $6: nei- 
ther ſhall he forfeit any ching. And ſo it is declared by the ſtatute 
of 24 H. 8. Likewiſe f if a priſoner aſfault the gaoler, the gaoler 


js not by law inforced to give back: but if in defence of himſelfe he 


kill the pritoner, this is no felony. _ 
b So if any officer, or miniſter of juſtice, that hath lar full war- 


0. rant, and the party aſſault the officer or miniſter of juſtice, he js 
not bound by law to give back, but to carry him away: and if 


in execution of his office he cannot otherwiſe avoid it, but in ſtriving 

it is no felony. And in that caſe the officer or mini— 

ſter of juſtice ſhall jorteit nothing, but the party ſo aſſaulting ot 

e to we away, and is killed, {hail forfeit his goods and chat- 
tels. A 

* Pi ICECAMES e fe 1 ballaus am in gui Inte) fei t duo latrenes nun 

| permattcnits 


lawfull, 


Wilde fowle : 


made medletum. 


Cap. 8. oh 


Of te. 


per mittentes ſe jufticiari in fu ſan, et non ex ;felmia, Jeu malitia, y 


NN 


If at a juſt or turnement, or at the play with ſword and buckler 
by the kings commandement, one doth kill another, this is no fe- 


lony. - In the reigne ef king H. 2. it was enacted, that if in 
ſuch caſe one was ſlaine, it ſhould be no felony, for that in 


friendly manner they contended to try their ſtrength, and to be 


able to doe the king ſervice in that kiade, as occaſion ſhould be 
offered. 


T here i is an bete that is neither Wetbsogt, nor blu 
tary. ! As if a man kill another per infortunium, ſeu caſu, that is 
homicide by miſadventure. De amputatore arbor um, qui cum Tamum 
proficeret, inſcius occidit tranſruntem ; aut cum quis pilam percuſſerit, 

Ic. ex cujus ictu occiſus ft, tales de homiciclio non ten-ntur. 
cide by miſad venture, is when a man doth an act, that i is not un- 
which without any evill intent tendeth to a man's death. 
Unlawful. ] n If the act be unlawful it is murder. As if A. 


meaning to ſteale a deere | in the park of B, ſhooteth at the deer, and 
by the glance of the arrow killeth a boy that is hidden in a buſh ; 
this is murder, for that the act was unlaw full, although A. had no 


intent to hurt the boy, nor. knew not of hin: 25 


D 


Homi- 


But if B. the owner 
of the park had ſhot at his own deer, and without anv ill intent had 
Filled the boy by the glance of his arrow, this had been homicide * | 
miſadventure, and no felony. 
n 8o if one ſhoot at any wild wle up 0 trer, and t the arrow 
5 killeth any reaſonable creature afar off, wi 
him, this is per infortunium : for it was not unlawful to ſhoot at the 
but if he had ſhot at a cock or hen, or any tame» 
fowle of. another mans, and the arrow by miſchance had killed 3 
man, this had been murder, for the act was unlawfull. 5 
Millout any evil intent.) If a man knowing that many people 
come in the ſtreet from a ſermon, throw a ſtone over a wall, in- 
tending only to feare them, or to give them a light hurt, and there 1 


thout any evill intent in 


; 5 


111 H. 7. 22. 
Vid. ne: eaſter, 
cap. Againſt ri- 
ding and going | 


armed. 


v3 Mirror, cap. 1. 


§ 13. Des ad- 


ventures. 


I Bra. bb. 3. 


fo. 136. b. 
See the ſtat, of 
Gloc. ca. 9. 
Marl. cap. 25. 


BraQ. lib. 3. 120, 


Brit. ca. 7. fo. 


15. Fleta, lib. r. 
Tow: 30, Mir. 
e 443. 515 
© Bradt. lib. 3. 
120. b. Sed erit 
diſtinguendum by 
utrum quisdede= © 


: ed feet _— 
_ hieitee vel illici- | 


tz, &c. 


un3 E. 3. cor. . 
354. 2 H. 4. 18. 


11 H. 7. 23. a, 


91. 


8 Marlbr. ca. 25. 


upon one is killed, this is murder; for he had an ill intent, though _ 8 


that intent extended not to death, and though he knew not the party 


Nec veniam 2 F: ſanguine 22 lola. | 2 . 


ſlaine. For the killing of any by miſadventure, or by chance, albeit _ 
it be not felony, quia woluntas in delictis, non oxitus fpectatur; yet he 
hall forfeit therefore all his goods and chattels, to the intent that 
men ſhould be wary ſo to direct their Nh as FO tend not to. 9 
15 the effuſion of mans blood, | 


1 Homicide is called chancemed! ev, or nas” * 5 


that it is done by chance (without premeditation) upon a ſudden 
 brawle, ſhutfling, or contention: for meddle or melle (as ſome ay) 
is an ancient French word, and ſignifieth brawle, or contention. 
But I take it that the French word is meſle, which fignifying ſhuf. 
fling or contending, and by corruption we changing the 8 to-D, 
doe call it edle, the 8 being not pronounced, whereof we have : 
So as killing of a man by chance-medle, is 
killing of a man upon a ſudden brawle or contention by chance, 
| for the word [ edle or melle,] whereof we have made a Latin word 
- medletum or melletum, ſee Glanvill, lib, 1. cap. 2. cogne/cere de med- 
in de wee de Kai a tha is, of brawhng, or brabling, of 


. — 


D: Medlztis, 


403. 8 E. 2. Ibid. 
189. A mil 


I. Ca. 25. quic- 
quid mobile ſit 
in molendino. 
8 Mirror C, I. 8 ED 
- Þ. WK 
Cor. 20. a maſſe. 
of earth in a 
33 


n 
dove, cane, &c. 
© BraQton, lib. 
. 
Britton, fo. 6. 
15. Mirror, cap. 
. 
 26-48E: 324 b. 
BB OS of Je 
ſtat. officium co- 
roh. 6 E. 6. Dier, 
V 
Quæ movent ad 
mortem ſunt 
Dee ae, 
2 Mar. ibid. 
107. b. Kelway, 
N. 7. 6-8. 
4 Lib, 5. fo. 110. 
b. Foxleys caſe 
r ccord. And this 
is the reaſon 
they cannot be 
claimed by pre- 
ſcript on. 45 E. 
23. ub ſupra. 1 
Fleta ubi ſup. 
28 E. 2. cor. 389. 
T Exod. 2. 28. 
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Br. Forfteir, 112, 
All our ancient 
authors ubi ſupra 
Rot Parl. 34 
. 


„ 2: Care" 


: Wheel. Fleta lib. 


Of Deodands. „ 


5 | battery , of wou nding : the firſt in words, the other two in ſtrokes, 


&c. in ancient time expreſſed by theſe two Saxon words, viz. Ait, 
a flitan, to brawle ; and ft, which we retaine ſtill to fight when it 
proceeds to blowes. Unde flitwit, flichwite, fightwite, Se. 
And thus much of homicide committed by man. See in the 
next chapter of deodands, of another kinde of killing of a man. 


TIJEODANDS when any * moveable thing inanimate, or 
WW beaſt animate, doe move to, or cauſe the untimely death of 
aany reaſonable creature by miſchance © in any county of the 
realm (and not upon the ſea, or upon any falt water) without the 
will, offence, or fault of himſelf, or of any perſon. 4 They be-. 
ing ſo found by lawful inquiſition of twelve men, being precium 


ſanguinis, the price of blood, are forfeited to God, that is to the 


charity for the appeaſing of Gods wrath. _ 


_ king, Gods lieutenant on earth, to be diſtributed in w orks of 
Brad. lib. 3. Oe On OY 


Aud it is to be obſerved, that there is a diverfity, as concerning 
the deodand, when the party flain is within the age of diſcretion, 
viz: of 14. years, and when he 1s above the age of diſcretion. - 


For when he is ſlain by fall from a cart, horſe, mill, &c. and is with: 


in the age of diſcretion, there is no deodand,, as it is adjudged © in 
8 E. 2. tit. coron. 389. But otherwiſe it is, if. an oxe, horſe, bull, 


Or the like, doe Kill any within the age of diſcretion, there the ; f 
And this law concerning deadands, is grounded upon the law of 
God, Exodus 2. verſ. 28. Si bos cor nu percuſſerit virum, aut mulierem, 


et mortui fuer int, lapidibus obruetur. See juſtice Stanford, lib. 1. cap. 


12. which need not here to be recited. If A. killeth a man with 
the ſword of B. the ſword ſhall be forfeit to the king“ as a deodand, 
_ becauſe movet ad mortem, and for default | of {afe keeping of the - 
{ame by the owner. VVV. ARE ao 


pars 


But now that we have cited, and referred you to our books of 


law already known, and publiſhed : let us caſt our eye upon ſome | 
records of parliament concerning deodands, of, or out of ſhips or 


other veſſels upon rivers, or waters, freſh or falt, the law being 


clear, that in agua dulci there may be deodands, but in the ſea, or in 
agua ſalſa, being any arm of the ſea, though it be in the body of 


the county, there can be no deodand of the ſhip, or any part 
thereof, though any be drowned out of it; becauſe, though the 
arm of the fea be within the body of the county, the ſhip or other 
veſſel is ſubje& to ſuch dangers upon the raging waves in reſpect of 


| thbe wind and tempeſt. And this diverſity doth notably appear in the ; 
Dot, & Stud. -—© | 


r 


parliament roll. Amongſt the petitions in parliament it is deſired, 
that if it happen any man, or boy to be drowned by a fall out of 
any ſhip, boat, or veſſel, they ſhall be no deodands. Whereunto 
the King upon great advice, and conference with his judges and 
VCC councell 
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Cap. 10. Of Buggery. 


councell learned (as din the king doth to petitions in parliament). 


oF 


made anſwer, The ſhip, boat, or veilel being upon * the ſea ſhall be * The arm ofthe 


adjudged no deodand, but being u pon a trefh ri river, it is a deodand, 


but the king will ſhew favour. 


See the like petitions in other rolls TX parliament. anno 1 R. 2. 


nu. 106, 4 R. 2. nu. 33. 1 H. 5. nu. 35. &c. but never obtained 
more, then a the COIN: _ Ye in 0 ales. 2 


: * P. X. : 


of BUGGERY, or $0DOMY. 


: 1 F any 1 ſhall commit 3 with mankind, or r beaſt ; 
by authority of parliament this offence is adjudged felony 


without benefit of clergy. But it is to be known, (that I may 


_ obſerve it once for all) that the ſtatute of 25 H. 8. was repealed by 
the ſtatute of 1 
nire by any act of parliament made ſince 1 H. 8. were * 
* repealed, but 25 H. 8. is revived by 5 Eliz, 5 
Buggery is a deteſtable, and abominable fin, amongſt chriſtians. 
not to de named, committed by carnal: knowledge againſt the or- 
| dinance of the Creator, and order of nature, by mankind with 
_ mankind, or with brute beaſt, or by womanning with bruite | 
| beaſt. 


Mar. whereby all offences made telony or premu- 


acai is an b elan 8 FD? Fonife es fo: 


tainted be hanged by the neck, untill he, or the be dead. But in 


' fea is included 


herein, 


25 H, 8. ca. 6. 2 


5 Eliz. ca, 17. 
| x Mar. ubi i ſup. | 


 Horrendum il- 
lud peccatum. 


$5. * 


> — as is bee 7 
deſcribed, pæderaſtes or paidereſtes | is a Greek word, amator Puerorum, 
which is but a ſpecies of buggery, and it was complained of in 
- parliament, that the Lumbards had brought into the realm the 

 ſhamefull fin of ſodomy, that is not to be named, as there it is 

ſaid. Our ancient authors doe conclude, that it deferveth death, 

Z ultimum fupplicium, though they differ in the manner of the puniſh-- 

ment. Britton ſaith, that ſodomites, and miſcreants ſhall be burnt, 

and ſo were the ſodomites by Almighty God. Fleta ſaith, peco- 
rantes et ſodomitæ in terra vivi confodiantur: and therewith agreeth 
the Mirror, pur le grand abhominesion, and in another place he faith, 

Sodomie ęſt crime de majeſtie, vers le roy celeftre, But (to ſay it once 
for all) the judgement in all caſes of felony, is, that the perſon at- 


Rot. 1 Parl. 50 r. 


3+ Au. 88. ; os 


ain . 9.7 
Gen. 19. 9. 


Rom. . 1. 4. 1 
| Fleta 1. 1. ca. a 


i Mirror ca. 4. 


de majeſty, 8 
SITS: 
(cap, 3. ccd. 1 


ancient times, in that caſe, the man was hanged, and the woman 


was drowned, whereof we have ſeen examples in the reign of R. 1. 


And this is the meaning of ancient franchiſes grauted Je furca, et 


Hoa, of the gallows, and the pit, for the hanging upon the one, 


and drowning in the other, but NR oa! is taken . and furca re= 


wins mains. f 
Cum maſculs 1 non ans: coit p == ay quia ES 72 c um 


omni pecore non coibis, nec maculaberis cum eo; multer non Juccumbet Ju N 


mento, nec miſcebitur ei, quia ſcelus et, c. 
Ih he act of 25 H. 8. hath adjudged it felony, and therefore the 
Judgement for felony doth now belong to this offence, viz. to be 


$91 
Levit. 18. 22, 
23. 1 Tim. 1. 10. 


þanged by the neck till he de. dead. He that readeth the preamble | 
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the delinquent. But now let us peruſe the words 55 the ſaid de- 


Of Boggery. : Gp 


of this act, ſhall find how neceſſary the reading of our ancient au- 
thors is: the ſtatute doth take away the benefit of clergy from 


ſcription of buggery. 


Deteſtable and am.] Thoſe juſt attributes a are found in 1 the 
act of 25 H. 8. 


Among Chriftians not to be bind ] Theſe wards are in \ the una 
| indictment of this oifence, and are in effect i in the parliament 28 : 


"of 80 E. 3. ubi ſupra, nu. 58. 


This is groun- 
dec upon the. 
word of God. 

Vis. Gen. 19. 4, 
5. Judges, 19. 


22, Uc cognol- 
camus eos. 


2 C. ke, lib. Intr. 
* Mich. 5 


. Coram rege. 


Ez k 16. 1205 


Gen. 18. 29. 

Deut. 29 23. 

Eſay, 13. 19. 
Jer. 23. 14. 49. 
n 
Luke, 17. 28, 
249,1 Pet. 2. 6. 

uad. vert. 7, 
e. 
Sia pient. 10. 6,7. 
ELevit. 20. 13. 
| I Cor. e. 6. v. 10. 


d 3 & 4 P. & 


liſons Reports. 
Stanf. Pl. cor. 


Pl. com. 97. 
e 
See the 2. part of 
the Inſtitutes in . 
the expoſition 
_ the ſtatute 
of W. I. ca. 1% 
0 | . 2. ca. 34. 


ing ſins, whereo 
| tichon, 


By car nal knowledge, Sc.] The words of the inditment. be, 
contra ordinationem creatoris, et nature ordineni, rem habuit ⁊enertam, 
: dictumpue puerem carnaliter & cognovit, fc. So as there mult be pene- 


tratio, that is, res in re, either with mankind, or with beaſt, but the 


leaſt penetration maketh it carnall knowledge. . ® YEE the indict- 
ment of Stafford, which was drawn by great advice for wer 


buggery with a bov, for which he was attzinted and hanged. 


b The ſodomites came to this abomination by four means, viz. 
by pride, exceſſe of diet, idleneſſe, and contempt of the poor. 
 Orioſus nihil cogitat, niſi de ventre et wenere. Both the agent and 
conſentient are felons: and this is conſonant to the law of God. 
Qui dormi-rit cum maſeuls coitu fœmineo, uterque operatus eft nefas, et 
norte meriatur. And this accordeth with the ancient rule Wer law, oh 
r et couſentientes part pena pl. Hentur. 8 
 Emiſſio ſeminis maketh it not bugzery, but i is an online in coſe 
'of buggery of penetration: and fo in rape the words be alſo, car- 
naliter cognovit, and therefore there muſt be penetration; and emiſis 
ſeminis without penetration maketh no rape. Vide in the chapter 
of Rape. If the party buggered be within the age of diſcretion, it 
is no felony in him, but in the agent only. When any offence 
is felony either by the common law, or by, ſtatute, all acceſſories 
both before and alter, are incidently included. © So if any be pre- 
ſent, abetting and aiding any to do the act, though the offence be 
perſonall, and to be done by one only, as to commit rape, not only 
he that doth the act is a principal, © but alſo they that he preſent, 55 
abetting, and aiding the miſdoer, are principalls alſo, which! Is a 2 
proof of the other caſe of Sodom y . 
Or ly woman.) This is within the purvien of this 200 of 25 UH, 8 
8. For the words be, if any perſcn, &c. which extend as well to 
a woman, as to a man, and therefore if ſhe commit buogery with 
a beaſt, ſhe is a perſon. that COmmus buggery witha beaſt, to which 
end this word [perſon] was uſed. And the rather, for that ſome- 


What before thg making of this act, a great lady had committed 
buggery with | 


baboon, and conceived by it, &c. 


There be to 
is deteſtable fin is one, expreſſed in this dil- 


Sunt por clamer um, vor 1 et 8 
J ar ohr en an, mare 4. tenta Jaborym. 


exp. 


ſins in holy ſcripture called clamantia peceata, cry- , 


Cap. 11 « 


be, cegrnaliter cognovit, SW. 
2 jn the parliament rolls we read what deteſtation hath been had 


D Dl So Ir EY 


the like *complaint again 
Welchman. Againſt whom the like order 1s taken, as was for the 
faid Iſabell: onely where the rape was committed in Wales, it is 


Of Rape. 


i 0 A 21 XI. 


oF. RAPE. 


| R. Al P E 18 5 507 U by this i common EY declared by artlinent 8 22. 23. 
Inter leges Alve- 3 
redi, cap. 25. 
Canuti 49, 50. 
ee W. 2. c. 34. . 


for the unlawfull and carnall knowledge and abuſe of any 
woman above the age of ten years againſt her will, or of 


2 woman child under the age of ten years with her will, or 
againſt her will, and the offender thall not have the benefit of 
clergy. 55 2 


W nat offence this was at the common \ law, and whin acts of 


4 parliament have been enacted concerning the ſame; ſee in the ſe- 
| cond part of the Inſtitutes in the expoſition vpon the ſtatute of 


V. 1. ca. 13. and W. 2. ca. 34. and the firſt part of the e 
ſect. 190. 


7 H. 6. 2. 22 E. 4. 22. 6 Hf. . 4. b. 
Ihe doubt that was made in 14 Eliz. at what age a woman 


child might be raviſhed, was the cauſe of the making of the act 
| of 18 Eliz. ca. 6. for plain declaration of the law, [That if any 
= perſon {ſhould unlawfully know and abuſe any woman-child under 
| the age of ten years, every ſuch unlawful and carnall knowledge 
ſhould be felony, and the offender therein being duly convicted, 
mall ſuffer as a telon without allowance of clergy.]J _ 

Although there be emiſio ſemints, yet if there be no peuetra⸗ 


tion, that is, res in re, it is no rape, for the words of the indictment 


of this hainous offence. At the petition of Iſabell late the wife of 


John Botiler of Beauſie in the county of Lancatter knight, which 
| Thbell one William Pull of Wirrall in the county of Cheſter gent, 
fſhamefully did raviſh. It is enacted by authority of parliament, f 
that if William Pull doe not yeeld himſelf after proclamation made 


againſt him, that he ſhall be taken as a traitor attainted. 


1 e The fame Iſabell by another petition ſhewed, how the ſaid 
William by dures and menace of impriſonment inforced her to 
& marry him, and by colour thereof raviſhed her, for the which ſhe f 
| prayeth her appeal, which to her is granted, 


Margaret late the wife of fir Thomas Malefant buten, made 
jun one Lewis Leyſon alias Gethey a 


enacted, that the ſame ſhall be tried in Somerſetſhire. 
-S Upon complaint of Henry Beamont fon and heir of. fir 


: Henry Beamont knight, and Charles Vowell eſquire, &c. again{t - 
one Edward Lancaſter of $kiptow in Craven efquire, for taking 
away dame Joan Beamont the late wife of the ſaid Sir Henry, 


W. 1. e 13. 


Rot. Parl. 8. . 0 
2. & Rot. Clauſ. 


S. 2. m. . 


Quia in caſu | 
quando aliquisg 
-&CO-R.4Aes;.- - 


18 Eliz. cap. 6. 


Lib x2. fo. 19 
Alexander Pol. 

rs e 
See the 1. part of 5 
the Inſtitutes. 
ſect. 190. 


Mich. 19 E. 3. 
Coram rege. D 


Rot. 159. Lon- 
don quad ipſam 
de puellagio ſuo 
felonicè et tota- 

lite-defloravit. 
76 0.3 -: 


22 E. 4. 22. 


6 fl. 7. 4. b. 
1 304. | 


b 18 E.. _ 6. 


c See before in 
the next prece- 
ding chapter of 


buggery. /. 
d Rot. Parl. 


186 H. 6. nu. 14. 1 
An the ſame „ 
roll nu. 15. 


1 Rot. ar 


s Rot. Parl. 
31 K. 6. nu- 72. 


being lawfully married to the ſaid Charles, and for that the ſaid 


Edward married the faid dame Joan againſt her will, and raviſhed 
her. Againſt Edward Lancaſter and others, remedy i is given by 
appeal, Ang further d * occaſions happening — the 

: IT atute 


h 31 H. 6. ca. 9. 
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flatute of 
enforced R. be bound by ſtatute or obligation, as by the act it ap- 


* 


Cap. | 12. 


31 H. 6. was made, which giveth remedy to a woman 


Carrying away Women, &c. 


* 


It is read in ſtory, chat chaſt Lucretia being raviſhed, ſhe was 


found in extreme heavineſſe, and it was demanded of her, Sattan ? 


ſhe anſwered, Quomodo mulier ſalva e poteft leſa pudicitia? and 
yet thereof it 1s ah 2 faid, Duo T et unus comim: t ? adul- 


ferium. 


Gen. 34. 


[611 


Deut, 24. 7. 
1 Tim. 1. 20. 


taking, procuring, 


tbat ingredicus et clamans & c. 


In the holy hiſtory you ſhall read, Dinom cum vidi 72 Siclem Flaws 


Obſerve 


Hemor Hevei princeps terre illius, e ee et rapuit, c. 


well what followed thereupon. Likewiſe, Ammon prevalens viribus 


1 oppreſſit Thamar ſororem ſuam; et cubavit cum ea, Qc. quæ aſpergens 
cinerem catiti ue, ſcilſa talari tunica, impoſitis manibus ſuper caput ſuum 

"Ang obſerve alſo the end 0 
fender. 


” | C A P. ws XII. 


| Felony for carrying away a Woman againſt her 


Wil. Kc. . 


ing the ſame, be felony, 


ES Se: Os „ offence 


the 1 | 


7E 1 N ts next aſe 1 and Rave to 3 
of the ſtealing of women, becauſe the * Fa doth rank, 
after the ſodomite, him that is plagiarius, o called, becauſe 
: * Flavia plagis damma, etur. And we * 20 with the . 
"OF 825 ons . Eg 


Where women, as wal 1 As ds us wives, FA 
having ſubſtances, ſome in goods moveable, and ſome in 
lands and tenements, and ſome being heirs apparant unto their 
anceſtors, for the lucre of ſuch ſubſtances, been oftentimes 
taken by miſdoers, contrary to their will, and after married to 
| ſuch miſdoers, or to other by their allent, or defoyled, to the 
great diſpleaſure of God, and contrary to the kings laws, and 
_ diſparagement of the faid women, and utter heavineſſe, and 
_ diſcomfort of their friends, and to the evill enſample of all 
other: it is therefore ordained, eſtabliſhed, and enacted by our 
ſoveraign lord the king, by the advice of the lords ſpirituall and 
temporall, and the commons in the faid parliament aſſembled, 
and by authority of the ſame, That what perſon or perſons 
from henceforth that taketh any woman fo againſt her will un- 
lawfully, that is to ſay, maid, widow, or wife, that ſuch 
and abetting to the ſame, and alſo receiving 
wittingly the ſame woman ſo taken againſt her will, and know- 
And that ſuch mildoers, takers, and 
procurators to We lane, and FREY knowing the ſaid 
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taken away againſt her will. 
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ſuch contract, & . 


Cap. „ Carrying away Women, Kc. 


offence in form aforeſaid, be henceforth reputed and judged a as 
Provided alway that this act extend not to 
any perſon taking any woman, only claiming her as his ward, 


principall felons. 


or * — 


1 This at on the S * doth attend to all degrees, and to 
all perſons, but extendeth not to all women: for on the womans 
part four things are neceſſarily required to make the offence felony. 


6x 


Firſt, that the maid, wife, or widow have lands or tenements, or 


moveable goods, or be an heir apparent. Secondiy, that ſhe be 


upon conſultation, and conference between them, as the lord Dier 


hath reported under his own hand, which J have ſeen, but the re- 
port thereof is omitted in the print; and the indictments grounded 
upon this ſtatute, are according to this reſolution. F ourthly, that 
| ſhe he not ward, or bondwoman to the perſon that taketh her," or 
: cauſeth her to be taken only as his ward, or bondwoman. 
Bu this act, not only the takers, but the procurers, abetters of } 
the felony, and receivers of the ſaid woman wittingly, knowing 
the ſame, be all adjudged as principall felons: the like whereof we 
finde not in any other ſtatute, that we remember. 
ſtruction of the common law, they that receive the miſdoers, and 
not the woman, are acceſſories; for this act maketh the receivers of : 
the woman, &Cc. principals. @_ REES 
For the odiouſneſſe of this olffcce the benefit a clengie is 
taken away from all the offenders Hin the laid act. Vid. Kel- 
way, and Stanford. 


See a good and profitable Katute made for ſuch as rinks away 


| maidens or women children, &c. within the age of fixteene yeares 
(though it be not againſt their will) without conſent of parents, &c. 
and a penalty impoſed for deflowring, or contracting matrimony 


with ſuch maids or women- children; and further, the forfeiture 


But by a con- is 


Thirdly, that fie be married to the 

miſdoer, or to ſome other by his content, or be defiled, (that is, 
carnally known) for if theſe concurre not, the miſdoer is no felon. 
within this ſtatute, but otherwiſe to be puniſhed. And ſo it was 
| reſolved, 3 & 4 Ph. and Mar. And after reſolved by all the judges 
of England upon adviſed conſideration of this act of 3 H. 5. and 


3&4Ph.and _ 
Mar. juſtice Da- 
lifons report. 
Mich. 26 Eliz, 

Dier manuſcript, | 
And io relolved 
by parliament, 
in anno 39 EI. 5 
9 9. 5 


te! 


. pg 


39 Eliz. cap. 2. 


Kelway, 81. b. | 
" "_ pl. , 

1 
4 & 5 Ph, and. 


Mar. cap. 8, 


Hil. 34. Eliz. * | 
3. fo, 37. Rat- N 
f cliſtes dale. 175 
which ſuch maid or woman-childe undergoe, which conſent to | 
But becauſe we are now to ſpeak of felonizs, _ 
 Whereunto that act extends not, we refer the reader to the ſtatute 
Ns. Only we will adde a caſe which we find in the parbament 4 
T0 
The Lady Nevill of Eſſex complained: in Sai that John 
Brewſe and others brake her houſe at London, and violently took 
thereout Margerie the daughter of John Nierford her ſonne (by her 
firſt huſband) and carried the ſaid Margerie away to the houſe of Sir | 
Robert Howard knight; and they kept away the ſaid Margerie, to the 


Rot, Parl. 2 R. 5 
2. ü. 34. | | #5. 


end ſhe ſhould not purſue in court chriſtian, for the annullation 


of a contract of matrimony, againſt the ſaid John'Brewſe. This 


was holden ſo great an offence, as tae {aid Sir Robert was commit» 
ted by the lords to the Tower of London, and he after found 


Tower 


ſurety, and promiſed to do his uttermoſt to bring forth the ſaid 
Margery by a day en or elſe to ho himſelf aer to the 
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TO 5 H. 4. ca. 5. 


6 


ok PFelonie for cutting out of Tongues, and 


beaten, wounded, maimed, or robbed, &c. the miſdoers, to the 
end that the party grieved might not be able to accuſe them, did 
cut out their tongues, or put out their eyes, pretending the ſame 
to be no felony: and therefore it is ordained and eſtabliſhed to be 


: preamble of this law, that this offence had been before this a & 
daily done: this law did ſo terrifie offenders, as we remember not, 


upon this law, above one at the moſt. And of all ſtatutes theſe 


Tower againe: but it ſeems the maid was reſtored to her mother 
| againe, &c. for I find no further prgſecution of that cauſe. Ste 
hereafter, cap. 45, in fine. 43 Eliz. cap. 13. N 


& FF ; any man doe cut out the tongue, or put ou t che eyes of 


| Cutting out of Tongues, &c. Cap. 13. 
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any of the kings lieges, of malice prepenſed, it is felony. _ 


The miſchiefe before this ſtatute was, that when ok had been 


Hers it is to be obſerved,” that where it doth appear by the 


that we have read in any book or record, any to be indicted, &c. 


are to be preferred, which prevent offences before they be done, 


1 Bradt. lib. 3. 


6.144 


Not. Clauſ, 
anno 13 H.g. 


163] 


g Pleta, lib. 3 


38. Mir. ca. I. 
§ 9. De homi- 
Cidio. See here- 
öfter ca. 53. of 
Mayhem. 37 fl. 
S. cap. 6. Mir. 
cap. 4. De artic. 
de Eire, 


fore in the making of this law there was /alutaris ſeveritas, et beata 
67 d.. . ͤ ͤ ĩ ĩ en oy ger 
Malice prepenſed.] That is, voluntary and of ſet purpoſe, though 
it be done upon a ſudden occaſion ; for if it be voluntary, the las 
õöãð¼zi no ori a a oe thn” 
We read in Bracton, that the cutting off of a mans privie 
members was felony by the common law: for he faith, Quid di- 


time to this effect: Henricus Hail et A. uxor ejus capti et detenti ſunt in 
 priſena de Evilcheſter, eò quod refati fuerunt quòd ipſi abſciderunt virilia 


before thoſe which puniſh them after they be done. And there- 


_eitur fi quis alterius virilia abſciderit, et illum libidinis cauſa vel convitit 
 caftraverit? tenetur five hoc wolens fecerit, vel invitus, et ſequitur pana 
aliquando capitalis, aliguando perpetuum exilium cum omni bonorum 
ademptione. And agreeable thereunto, I finde a record in Bracon's 


Joliannis Monachi, quem idem Henricus deprehendit cum prædidta A. 
uxore ejus, c. Fleta faith, Si quis caftratus fuerit, talis pro malie- 
miato poterit adjudicari, And, therewith agreeth old juſtice Sennal in 
the Mirror; and ſo is the law holden at this day. And in the Ap- 

peale and Indictment of Mayhem it is ſaid, felonic? mayhemavit : 
whereof we ſhall ſpeak more hereafter in his proper place. Cut- 
ting off of eares is no felony, as it appeareth by the ſtatute of 37 H. 8. 

Vid. Stanf. Pl. cor. 27. a. The offender ſhall have the benefit of 
his clergie, DEC AS LEAD ALAS ..... 


Car. 


Cap. 14. Of Burglarie. e 


6 0 F BURGLARIE. 


\ BURGLAR (or the perſon that committeth burglary) is by Inter leg. Edm. 
LAX the common law a felon, that in the night breaketh and en- cap. 6. fo. 76. 
trrreth into a manſion houſe of another, of intent to kill fome 22 Deut. 2. e 
reaſonable creature, or to commit ſome other felony within the | 
fame, whether his felonious intent be executed or not. We call it 
in Latin burglarias and in fatuto de officio coronat. the offenders are 
J %% oo eter dule I any . 
Ibis word d burglar, is derived of theſe two words, viz. burgh, b Lib. 4. fo. 324. 
ſignifying an houſe, and laron fignifying a thief, as it were an Brooke's caſe. |} 
houſe-thiefe. © The Saxons called it hupbnec, inter /celera mexpia- © Inter leges. j 
Lilia. And aptly was it derived from latro: for, N 15 _ -— 
= T Ut jugulent homines, ur gunt de nofte latronet. Þ 5 7 a 5 A 5 1* . - Y |; 
© Britton calleth him a Surgeſſor. Then let us peruſe the branches epitg. | 
Inn the night.) f The word in the indictment or appeale, is, £,p.6w | 
 nofanter, id eff, mtu. The natural day is divided zz lucem, light, cor. 185. 
which is dies ſolaris, and in tenebras, which is night. 5 And there- Stanf. pl. cor. 
fore as long as the day-light continues, whereby a mans counte- fo. 39. 
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{ nance may be diſcerned, it is called day: and when darknefſe * 3 E. 3. cor. 
comes and day-light is paſt, ſo as by the light of day you cannot *9 
diſcerne the countenance of a man, then it is called night. * Po- U Pal. 164. 
Jiuiſti tenebras, et facta oft nox, in qua per tranſcunt bęſtiæ filvue ; fol rope 7. fa. 8 . 
oritur et congregatæ ſunt, exit homo ad opus et operationem ſuam, et redit ons ents 
_ weſpere. This doth aggravate the offence, ſith the night is the time 
| wherein man is to reſt, and wherein beaſts runne about ſeeking 


In ancient records crepuſculum was fignified, when it was faid © "+ = 4 
Inter canem et Jupum © for when the night begins, the dog fleeps, es. 
and the wolf ſeeks his prey. For ſo we finde the entry oftentimes © | 


2 n . r a 1 * * " 
nan . * 3 2 —— ©Þ 


in the raigne of E. 1. as taking one example for many. i Margeria Tr. 7 E. 1. co- 
fllia Nicolai de Okele appellat Joliannem Cluſe pro raptu, et pace . a 
Ha die Martts, Oc. inter canem et lupum, id I, inter diem ef _ Crs © | | 
noctem, vel in crepuſculo, Anglice twylight. V TN De 
b I, placito de domo combuſta malitioſe hora weſpertina, ſcilicet inter K Placita corone 
canem et lupum venerunt malęfacteres, A. B. Se. 2 novum ca- 
| a f Ignitegium, 4 tegendo ig nein, i. coverle fue, „ira octava peſt me- 44 E. ? 2 | 
J.... 8 „ uin dorfs.. 
m Bracton faith, Si quis furem nocturnum occiderit, ita demum im- 1 Hl. . 
Fune foret, ſi parcere ei fine periculo ſuo non potuit; fi autem potuit, aliter coram rege Rot. 
erit, in manibus enim reg is ſunt vita et mors hominum, ficut coram rege $. London. 
apud Windeſore de quodam homine de Cocliam, coram Gulielmo de Ralegh E e 
tune juſticiario, cui dominus rex in tali caſu perdonavit mortem. Agree- on Bract. ib. z. 8 
able hereunto was the law of the Twelve Tables, Si noctu fu tum fac- fo. 144. b 
tum fit, jure cæſus eſt. 5 85 | ann 
. 8 5 Bread 


. .* 
Dier 1 Mar. 99. 


cor. 186. 


6, 


1 Mar. Dier 99. 

| travitz and this is underſtood of an actual SrenKing of the houſe, 
and not of a breaking in law: for every entry into the houſe by a 
treſpaſſer, is a breaking in law : but in caſe of a burglary, every 


ot Burglarſe, Cap. 14. 


5 Wok ond 821 The words of the indictment be, Fregit et bs. 


entry is not a breaking of the houſe, for the words of the indi. 


ment be, Felonice et burglariter fregit, &c. As if the doore of a 


manſion houſe ſtand open, and the thief enter into the houſe with 


9 a purpoſe to ſteale, this is a breaking of the houſe in law, and 


et no burglary, becauſe there muſt be an actuall breaking, '_ 


| it is if the window of the houſe be open, and a thiefe with a hook 
or other engine draweth out ſome of the goods of the owner: this 
is no burglary, becauſe there is no actuall breaking of the houſe. 


But if the thiefe breaketh the glaſſe of the window, and with a 
hook or other engine draweth out ſome of the goods of the owner, 
this} is burglary, for there was an actuall breaking of the houſe. It 
is deemed an entry, when the thiefe breaketh the houſe, and his 


body, or any part thereof, as his foot, or his arme, is within any 


part of the houſe: or when he putteth a gun into a window which 


he hath broken, or into an Ifhle of the houſe which he hath made, _ 


pk intent to murder or kill; or as hath been ſaid, a hook or other 
5 5 * ann into any part of the bouſe which he hath broken, of intent 

to ſteale: this being put by him into the houſe, is an entry and 
breaking of the houſe. But if he doth barely break the houſe 
without any ſuch entry at all, that! is no burglaty, for i it muſt be 
fregit Er intravite 


1 Stanf. pl. cor. 


3. 22 e 39 


| 3. 


; 7 1H. 4 13. 


If divers come in the nicht to Fg a burglary, ad one of thaw | "2 
break and enter, the reſt of them ſtanding neere to the doore, or 


about other parts of the houſe, or at a lanes end, or ſome orchard _ 
gate, or field gate, or the like, to watch that no help ſhall 


come to defend and aide the owner or dweller ; 3 this is burglary 8 


55 in all. 


That which is tne in «fo nb leis * fa! FU no benefit | 
thereof to the party. As if thieves come in the night with hue and 
ay pretending that they be robbed, and ſhall require the conftable 


do ſearch for the felons, and whileſt he goeth with them into ſome —_ 
mans houſe, they binde and rob the conſtable, and Awellerz this * 
5 ba ; for in judgement of law it is their act. 


Into à manſion houſe. ] The indictment lach, Domus manfonalis, 


By wanſion or dwelling houſe. > _ 


l 5 Br. 


| _ Bricton, fo. 77 


RS. Domus manſionalis is divided into two Peet viz. to 1 ; 
| edifices, as hall, parler, buttry, kitching, and lodging chambers, _ 


& c. and the outſet buildings, as barnes. ſtables, cowhouſes, dai- 


ries, &c. all theſe are parcels of the manſion houſe, and will paſſe 5 
by the name of domus manfronalis. And albeit every manſion-houſe 


hath not all theſe buildings, yet every houſe for the dwelling and 
- habitation of man is taken to be a manfion- Ae, wherein bur- 3 


» . b. 4. fo. 40. 


55 in Brocks caſe. 
Hil. 38 Eliz. per; 


les juſtices, ibid. 


2 4 H. 8. cap. 

1. 5 F. 6. cap 

gee inter le, ges 
Al veredi Gs 6. 


glary way be committed, 5 
b If a man hath a manſion heals; ak upon ſome len he : 

and all his family ſome part of the night are out of the houfe, and 
” the mean time a thief break and enter into the houſe, pf intent 
o ſteale; this is burglary, although neither the owner nor any 
of hs family is in the houſe: for the indictment of burglary 
\ dimum manſunalem, Sc. egit, Ec. and this is donms mane 


i nolis. 5 See Hercalter the ſtatutes of 23 H. 8. and 33 E. 6. 1 


Cap. 14 Of Burglarie. 


4:Tf a man do breit wal enter a church in ther nigbt, of intent 

to ſteale, &c. this is wg ata for eccle/ia eft domus manſt onalis omni- 
potentis Dei. * Fruftra legis auxilium invocat, qui in legem commit- 

tit. Domus mea domus orationis vocabitur, vos autem feciftis illam 

Haan. cam latronum. i deriuatur 4 of er AEgere, id cf, 
urart, 

A tent or booth i in fair or market, is not demus nan, as, 
but of another name or kind; 5 but that is provided for by the 
ſtatute of 5 E. 6. cap. 9. whether the robbery be done in the 
night, or in the day, the owner, &c. being within the ſame, 
ſleeping or waking. But a ſhop wherein any perſon doth converſe 


being parcell of a NIP WORE, or not parcell, is taken for a 
manſion-houſe. OF 


Likewiſe a chamber or room, bei it upper or lower, wherein any 


perſon doth inhabit or dwell, is downs manſionalis, in law. 


Our ancient authors and old records did expreſſe burglary under 
this word, amſucſne, or hamohne. 


T7 


d | Britton, fo. 17. 


Dier, 1 Mar. 99. 


22 E. 3. tit. cor. | 


264. 


22 Aﬀ. p. 95. 


26 Al. 19. 
e 27 Aſſ. 42. 


20 E. z. Cor. 28 3. | 
12 E. 3. Cor. 120. | 


Rot. Clauf. 
3 E. 3. m. 2 &- 


18. the ordinary 
may allow clergy i 


for ſacriledge, 


Lib, 11. fo, 29. 


1651 


125 Matth. 21. 23 | 


55 . cap. 9. | 
The firtt is dere from Wood 


Saxon words, viz, of ham, that fignifieth a manſion-houſe, d 
manſionalis, which to this day we call our home: and /uckne or 
ſuccen, that is, feeken, as much to o ſay, as to leek a man in his houſe . 


to ſlay or rob him. 


It is to be noted that our ancient nne nor our 000 *. 05 
caſes do diſtinguiſh between the day and the night, when the of- 


E tence ſhould be committed in the houſe, ſave only the Mirror. 
8. quis hamſockne, guee dicitur inoah Fo dlomus contra pacem domini 


Be regis in domo ſua ſe defenderit, et invaſor occiſus eſt, imperſecutus et in- 
ultus remonebit, i ille quem invaſit aliter ſe defendere nom potuit + dicitur | 


| enim quod non eft dignus habere pacem, qui non wult olſervare cam. 
And the Mirror faith, Hamſochne de auncient ordinance ef peche mortel, 
| car droit eft que cheſeur eyt quiet en ſon hoſtel, q. a la ley oft. 
Others derive hamſockne from ham, which of both ſides is con- 
feſſed to be a manſion-houſe, and /oc&ne which ſignifies a court, as 
much to ſay, as to have zen, or to hold of offences 
done to a man in his houſe. 
One was indicted, Qued Hake FA $. Pry Of. ad info i inter- 
Kine. This is not felony without any act done, though it were 
vocfanter: for the appeale and indictment of burglary is qued domum 
nanſſonalem, Ic. fregit et intravit. 


| nates tib » : 


fo. 144. b. | 
Britton, fo, 33. 


Statut. Wallizy 2 
fo. 6. ter, de 
| Snoden. 3 5 
Mirr. c 1. 5 ven 
11. de ep. 5 


ſockne. 


Exfofit. vocab. | 
inter ſtatuta. 


42. 
13 H. 4; - 


7. tit. cor, 22 9. : 
80 as neither cloſe nor any other 
| place, but the manſion-houſe only is required to make burglary. 
But burglary may be committed as well in the outſet buildings, as 
in the inſet, for all are parts of the manfion-houſe, and he that 


breaketh any of the. outſet buildings doth break domun mug fonglem, - 


as well as he that breaks the inſet. _ 
Of intent to kill. ] If a man be indicted, that he in the night 


J. §. this is no burglary, becauſe it was but to beat, and not to : 
kill. But if it were ad interficiendum IJ. F. then it is burglary, 


though he never touched him; for the intent muſt be to commit 


felony, and not treſpaſſe, or other thing that is not felony, the 


Words of the appeale or indictment being, Qued felonicè et burglari- 
fer fregit, et intravit, &c. ſo as there muſt be a felonious and bur- 


glarious intent. 


Or to commit ſome other felony. They be burglers which break 
any houſe or — in the night, — — take . 


—.— 


22 E. 3. cor. 1 


22 All. 39. & 
95 


Fleta, lib. 1. ca, 5 


13 H. 4. ubi ſup, 
time did teloniouſly break the houſe of I. 8. ad verberandum ipſu m 
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65 
23 H. 8. cap. 1. 


| 5 E. 6. ca. 9. 


; Clergie. 
18 Eliz. cap. 6. 


thing: 


fine what 1 
cCertaine kindes 
and when the owner or dweller, &c. is put in fear, & c. or when the 


of Burning of Houſes. 


Cap. 1 5. 


otherwiſe it is of robbery, as mall be ſaid hercafter. See 
Stanf. Pl. Cor. 30. b. 


The ſtatutes of 23 H. 8. cap. 1. and 3 K. 6. cap. 9. do not de- 


is, but take away the benefit of clergy from 
burglary. As when an actuall robbery is done, 


owner or dweller, &c. is ſleeping or waking within any place with. 


in the precinct of the ſame houſe; theſe circumſtances do aggra- 


vate the burglary : and therefore the makers of thoſe ſtatutes took 


away the benefit of clergie not in all caſes of burglary, but in 


 thole particular caſes where a robbery is done, &c. But the ſtatute 
of 18 Eliz. cap. 6. hath taken away the benefit of clergie in all 


eaſes of burglary : and hereby a good and equall proportion is 


kept in all cafes of this nature. 


And both acts of parliament, and 


the reſolution of judges do well agree together, which ſome not 


= 39 Eliz. ca. I 5 


well obſerving have publiſhed maniſeſt errours, which . in caſe 
of life are fit to be reformed. 


If any man ſhall break a hank by day, and take away 1 


money or goods to the value of five ſhillings or more, in any part 


no perſon be therein, for this felony he 


his clergy, ſo as for. this — the Pay: inal ſuffer ne as in 
caſe of TT" 


: [ 1 15 


gy De Incendiariis : 
inter leges E 1 
tlelſtani, cap. 6. Gigs 


fo. 61. 


= Et Canuti, cap. 
"Sy, ©. 039; 

| Huſbærnet nu- 

| meratur inter 
ſcelera inexpia- 

|  bilia. Do, 
Cap. pa nequiter et in felonia, vel ob inimicitiam, vel alia de cauſa, capitali ſen- 
 tentia punietur. Nequiter dico, quia incendia fortuita, vel per negligention 


dread. 1, 3 
| mm 3 


5 5 | Brix — 26. | 


to the ſame, though 


of a dwelling houſe, or outhouſe Deng 
all loſe the benefit of 


CAP. LA 


Of 1 BURNIN 1G of HOUSES. 


Hage now cho of burglaries, 8 Miene! concerning 


houſes, there reſteth one other of that kind, wherewith we 
will conclude this diviſion, and that is, Burners of houſes: 


which being a ſelony by the common law, let us ſee what our 


ancient 1 and old Feen and records have left unto 


us thereof. 


2» The ancient 8 11 the eire was, De 3 iis no dum. ol | 


4 'urnis, et combuſtionibus tempore pacis nequiter per petratis. 


Þ Hereof Bracton faith, Si quis tw bata ſeditione incendium Oo it 


 fa@a, et nn mala ene, non 1515 puniuntur, quia civiliter agitur 


5 contra tales. 


Britton faith, Soit 4 de cenx gue feloniouſment « en temps 4 peare 
 aient auters r o auters meaſons arſes, et ceux que ſerr de ces attaint, 


ſeient arſes, N at Bis. ws foient F. per e. le choſe don ils be. 


tell. 1. ea. 35. clierent. 


De combuſtioni- 
; bus, | 


Mirror ca. 1. 
De Ardours 


Fap. 2. G 1. De 


Appeal darſon. 


&Y 12. ap. . F 


Al arſon. 


Fleta ſaith, $i quis dei alimas nequiter 5 1 oa pred 4 


8. cauſa rempore pacis combuſſerit, et inde couvictus feerit per apps,” vel 


fine, capitali debet ſententia puniri. 


The Mirror, Ardhurs fort, que ardent” citie, e maiſon homey 
ma Hind Leal, ou auters 2 de lour Jelonie « en temps de wa pur 
| ; waht 


| Upon diſperſing of bills, threatning burning of houſes, &c. 
was made high treaſon, whereof more hereafter : but that act is 
repealed by 1 E. 6. cap. 12. and 1 Mar. Now upon that which 


Cap. 1 5. Of Burning of Houſes. 


haine ou wengeance, Sc. In Appeal de arſon. 2 ies Miſe, Qc. 


Que Sebright illongue eft defamy, Oc. de ceo que a tiel jour, Oc. en tiel 
meaſon, * ou biens, miſt le feu, &c. And afterwards en re/pons al arſon. 
Al arſon poit il dire, que la venture avient de miſchance, et nient de 
felony purpenſe. Ye „ e 5 | 


So hainous was this offence; that in anno 3 E. 1. it was declared 8 
by parliament, Que ceux qucux ſont priſes pur arſon feloniouſment fait, 
ne ſoient en aſcun 5 epleviſables. Adjudicantur ſuſpendi, qui ex 

; : 


malitia præcogitata commbuſſerunt magnam partem de Lyne in com. 


hath been ſaid, our purpoſe is to frame a deſcription of this felony, 


as may alſo be warranted by our year-books, and the common opi- 5 


nion and experience at this day. 


Burning is a felony at the common law, committed by any 
that maliciouſly and voluntarily, in the night or day, burneth the 


houſe of another. 


| Now let us peruſe this deſcription, by all his materiall parts. 


Burning.] Putting of fire into any part of a houſe, whereby that 
part burneth. For it is neceſſary, that there be a burning, but 
it is not neceſſary, that all or any part be wholly burnt, nor 
that the fire hath any continuance, but the intent only ſufficeth 


not. As if one put fire into any part of a houſe, and it burneth 
not, this is no felony, for the words of the indictment be, incendit, 


et combuſſit. Again, if it doth burn, though it goeth out of it itſelf, 


Ey the common law.] This is proved by all the ancient authors, 


to conſume the ſame by fire in time of peace. It was made in 


ſpeciall manner high treaſon, (as before is ſaid) viz. if any 
| threatned by caſting of bils, to burn an houſe, if money be 


not laid in a certain place, and after did burn the houſe : but 
this treaſon is repealed by 1 E. 6. ca. 12. and 1 Mar. but yet the 


felonia. 


lony, as before it appearetn. 


the houſe of B. is burnt; in this cafe the burning of the houſe of 


parcell of the manſion-houſe, but to the outſet alſo, as barn, ſtable, 


| TW | 1 -pers-caſec - - 
acts of parliament, and books aforeſaid. And the reaſon there- 


of is, for that burning of houſes being an hoſtile action, is pre- 
ſumed in law to be done maliciouſly for revenge, and as an enemy, 


B. is felony, becauſe it proceeded of the malicious and voluntary 
burning of the houſe of A. and the eyent ſhall be coupled to the 
cauſe, which was voluntary, and malicious: and therefore in the 
indictment for the burning of the houſe of B. it ſhall be ſaid, vo- 
| luntaritex malitia fua præcogitata, et felonice, cc. 
The fone of another.) This is not only intended of inſet houſes, 


"00 


66 


* Ou biens. TE 
W. 1. ca. 15 3 


N 


Hil, 7 E. 2, Co- 
ra rege Rot. 24. 1 
8 Hl. 6. ca. 6. 15 if 
e c 
FO; 


88 auth ors. 


All the ancient 1 | | | 


A 

„ 
25 H. . % . 
ä 
%% 
Lib: 16 i | 

Alexander Poul- 


3 H. 7. ubi 
ſupra. 


3. 6, e s. 


ei, ̃ , 


High treaſon. | 


| flony remaineth fill: for in proditione (as hath been faid) implicatur wen. 
| Malicioufly and voluntarily. | Proved alſo by the words of the in⸗ * 
dictment, which be, valuntariè, ex malitia ſud præcogitata, et fel 
nice. For if it be done by miſchance, or negligence, it is no fe= 


Tbe law doth ſometime imply, that the houſe was burnt mali- 
clouſly and voluntarily. As if one intend to burn the houſe of A 
only, and not the houſe of B. and yet in burning the houſe of A. 


# ok — 


Tr. 4 Elie 


Coram rege. Ro. 


20. 229. Lib. 
Int. Coke, fo. 2 ö. 


ot Robbery. ; Cap. 16, 
* ſheephouſe, dairy houſe, millhouſe, and the like, par- 


l cell of the manſion houſe: but burning of a barn, being no parcell 
of a manſion houſe, is no felony: an 


yet if there be corn or hay 
within it, the burning thereof is . though the barn be not 
part of a manſion houſe. * But the offender is not ouſted of his 


b. lib. 4. fo. 20. Clergy, but where he burns ſome Pert of a manſion houſe, or a barn 


Barhams caſe. 


| with corn, 


Nate the ancient auctions extended this felony, further then | 


oY bouſed viz. to ſtacks of corn, wayns or carts of cole, wood or 
other goods. And it is ſaid in 3 H. 7. 46 ſupra, Certum 99 gene 


D 43 El. ca, 1 3. 


crematio domorum felonicè fuit fe onia 74 commuuem legem. 


The attempt to burn a ſtack of corn, was made felony by the 


ſtatute of 3 and 4 E. 6. but this is repealed by 1 Mariz. - 


Burning of the frame of a houſe, was made felony by the ſta. 
tute of-37 H. 8. hecauſe the frame of a houſe is no houſe: but that 
is repealed by 1 E. 6. ca. 12. and 1 Maric. 

43 El. ca. 13. It is felony if any within the counties.of 'Cum- 


- berland, Northumberland, Weſtmerland, or the B. of Dureſme wil - 


fully, and of malice burn or cauſe to be burnt any barn or ſtack of 


Brad. me PIR 
1 | e . 


corn or grain, without benefit of cler. | 
Note a diverſity between the indiment of vary ary py "TY 


ing; for the indictment of burglary muſt ſay (as hath been ſaid) 
adumum manfionalem, but ſo need not the indictment of buruing, | but | 


+ — may A Hg the Kc. malt n os: the like, i Fw 


461 


Zee the x. part 0 


the Inſtitutes. 

„ 
uta de- - 
Norm. cap. 71. 
| a Int. leges Canu. T 
cap. 61. fo. 118. 


| 7 Lamb. 8 


5 ..» Brafton, n. FA 
. . | 


CAP. XVI. 


or ROBBERY. 


) OBBERY | is a « Sly by the common | ow: contained de, a 
violent aſſault, upon the perſon of another, by putting him in 
fear, and taking from his perfon his money or other 2 * of 


numerantur inter feelera hominum inexpiabilia. 


| Robbery} It is derived de la robe, "a dente in ancient 


times (as ſometime yet is done) they bereave the true man of ſome _ 


of his robes or garments, and alſo for that his mon WY or other 
goods are taken from his perſon, that is, from or out of ſome part 


of his 8 or robe about his perſon. And is ranked in this 


place, 
the owner. We call it, roberia et rapina, and the theef raptor. 
0 Whereof Bracton faith, E, enim quaſi furtum raping, que idem oft, 


7 1 lib. 3. 
e 
Btitton, fo. 22. 


55 Fleta, lib. x. 
. Mirror 


cap. 1. F. 10. 

Britton & Fleta 

Didi ſupra. 
14 E. 3. att 


or that it concerneth not only the goods, but the perſon of 


quant m ad not, quod roberia. et oft genus contrectationis contra valunta- 
tem domini, et fimilis pena Jequitur utrungue delictum, unde præ do di- 


eitur fur improbußs: quiz. enim mags contrectat rem alienam invito domi. 


11, quam ille qui rapit ?' 
' Belony by the common latu.] This is agreed of of all both an- 


cient nd late, without any queſtion. "And jt is ; deemed in law to 


be be Kat the mor natmous N crimen n e Amum. 72 NF 
& X „ | : oa # F 4 | 


 buice cepit, &c. 1 e e be 
Ey putting him in fear.] This agreeth alſo with the indictment: 


From his perſon 


- 


Polint affeult.] This agreeth with the indictment, violenter et fe- 


and this circumſtance maketh the difference between à robber and 


66 


Brach. li. 3. fo, 


150. b. 


a cutpurſe: both take it from the perſon, but this takes it clay; ee 


ſecrete, without aſſault or putting in fear, and the robber by 


violent aſſault, and putting in fear. If one cut a purſe, with money 


in it above twelve pence, he ſhall be hanged, and the benefit of 
clergy is taken from him. But of ancient time the puniſhment 


was otherwiſe. S. captus in London cum burſa quam ſcidit cum tribus 
felidis, et hoc non potuit dedicere, et ideo amittat dextrum pollicem. Brit- 
ton ſaith, Des cinſors des burſes, voylens que celuy que In bin ſe coupa, fi 


auter mavieſe ne eyt fait, eyt judgement de pillory ; et. ſilx eyent emble 


A 


Britton, fo. 


auter ch:ſe meinde de 12 deniers, perdent un oraile, et. ſi le choſe paſſe 12 5 


 deniers, eyzut judgment de mort. 


By taking. } The words of he indictment be, wiolenter et felonicè 5 1 7 
cepit. Hic opus et interprete. For it muſt be underſtood, that there 
is an actuall taking in deed, and a taking in law, and that may be, 


when a thief receiveth, & c. For example: if thieves rob a true 
man, and find but little about him, take it, this is an actuall taking ; 


and by menace of death, compell him to ſwear upon a book to 
fetch them a greater ſum, which he doth, and deliver it unto 


them, which they receive, this is a taking in law by them, and 


adjudged robbery : for fear made him to take the oath, and the oath, 
and fear continuing, made him bring the money, which amounteth 


to a taking in law, and in this caſe there need no ſpeciall indict- 


ment, but the generall indictment ¶ubd wiolenter et felbnicd cepit, ) is 


ſufficient. And ſo it is, if at the firſt, the true man for fear deliver 


bis purſe, &c. to the thief. 


This word cepit] neceſſarily implieth, that the thief muſt be in 
poſſeſſion of the thing ſtoln: for example, if the bag or purſe of 


the true man be faſtned to his girdle, & c. and the thief the more 


eaſily to take the bag or purſe, doe cut the girdle, whereby the 
bag or purſe falleth to the ground, this is no taking, for the thief 


had never any poſſeſſion thereof, er fir de fmilidus'; but if the 


thief had taken up the bag, or purſe, and in ſtriving had let it fall, 


and never took it again, this had been a taking, becauſe he had -- 


it in his poſſeſſion; 


mony, caſt. it into a buſhy, which the thief. perceiving, takes it; 


| this is a taking in law from the perſon, becauſe it is done at one 
| time, If the true man bad caſt off his ſurcote, or other upgermoſt 


for the continuance of his poſſeſſion is not re- 


From his feige] The words of the inditment be, 4 peyne, 
Sc. If the true man ſeeking to eſcape, for the ſafeguard, of his 


garment, and the ſame lying in his prefence, a thief afſault him, 
c. and take the ſurcote, this is robbery ; for that which is taken 


in his preſence, is in law taken from his perſon : and fo it is of the 


horſe of a true man, which ſtands by him, et fic de ffmilibus. 


In ancient authors and records, in pleas of the crown, you ſhall 


read of /atebere, £c. whom we will derive and explain. Satebere, 


| ſacbere, or ſacburgh, ſac, or ſakis an ancient French word, and ſig- 


nifieth a bag, purſe, or powch. So that ſactbere is he that did bear 
me bag, Kc. and in legall underſtanding, is he that was robbed of 


bis mony in his bag. And this agr 


eth with the interpretation heres 


* 


n 


us.. 


5 2 
8 - 
1 : * 
# l _— : 
er ie EE Es — 5 


. n ˙ e eee I. oar i I Fs nr 7 


5 Bract. lib. 3 fo. 
750. b. 


| Fleta, |. 1. ca. 

42. Britton fo. 
22. b. & 72 b. 

Stanf. fo. 28. 


05 kbsge Voluntary. Cap. 18. 
bY wn bra dog, w viz. Furtũ verd manifeſt ft, ubi latro Jeprehenſus eſt ſeifite 


de aliquo latrocinio, viz. hondhabende, and bacberende, et inſecutus fue. 


rit per aliqu? cujus res illa fuerit, qui dicitur ſacaburth. And here- 
with agreeth Fleta, lib. 1. c. 42. F Sunt autem, &C. And Britton, 


fo. 22. b. & 72. b. agreeth herewith, and calleth him ſakebere ; and 
ſo doth juſtice Stanford, Pl. Cor. fo. 28. term him, which. (as we 
take it) is his right name derived of theſe two words, He, and Bere, 


e that! is, he that did bear the bag, &c. 


14. 3. cor. 115. 
1 AT. p. 39. 
227 Af. 38. 
| 4; — 3.42. 

13 H. 4. 7. 

55 LY E. 4 ä 


O what value foever,] Though it be under the value of twelve 
pence, that is taken ; (as to the value of a penny or two pence) it 


is robbery, but ſomewhat muſt be taken, for the aſſault only to rob 


without taking ſome money or goods is no felony, and ſuch opi- 


nions, as ſeem to the contrary were maintained by that, which then 


Wuas anciently holden, Qu9d wvoluntas reputabatur pro fad. See be. 
e fore, cap. * T reaſon, fo. ©  infic lialer viarum. 


: 8 the b 


part of the In- 


ſtititutes upon the 


ſtatute of t E. 2. 
De frangentibus 
kriſonam. 5 


e 


5 A r. xvi 
In what Caſes Breakers of Prifons are e Felons. 


'E 7 have 3 ſufficiently beet in | bis proper 8 in the 
expoſition of the ſtatute of 1 E. 2. de frangentibus priſonam. 
Only this is to be added, that in caſe of felony, the offender 
thall have the benefit of clergy, for the breach of ITO. 1 | 


y A P. XVII. 


Were Eſcape Voluntary i is K de. 


77 TE wit allo ol ſomewhat ben? in the ape en of « 


ſaid act of 1 E. 2, And the voluntary eſcape can be no 
felony in the gaoler, unleſſe the priſoner be under cuſtody 


” Ing warrant expreſſing the offence, which you may ſee there 
At 


E > heron maſt be a felony done at the time of the eſcape: for 


95 a colin which 1s but a fiftion in law, ſhall never make a man a 
_ felon, as Ukewiie there | it PDR. See Stanford, lib. 1, cap. . 26, 


h ce. . TT 


| Aore is ſaid. 


-— CAP. XIX. 


Of Felonie by ſtealing, carrying away, with- 
drawing or avoiding of Records, &c, 
1 I aſcun record (1 ) an parcel dicel, brei, retorne, ö pannell 
I proces,-0u garrant d' attorney (2) en les courts le roy (3) de 


Cap. 19. Stealing, &c. of Records, &c. 


nt e. en. 12. 
chancery (4) eſchequer, lun banke, ou lauter, ou ſa treaſorie (5 


oit voluntarement emblee, emport, retreit, ou avoide (6) per aſcun 


reverſe (9) : que tiel embleor, emporter, retraher, et avoider, lour 


clerke ou auter perſon (7),.a cauſe de quel aſcun iudgement (8) ſoit 


procurators, councellors, et abettors (10) ent endites (11) et fur 
proces ſur ceo fait, ont duement conviets per lour proper confeſſion, 
ou per enqueſts prender des loiall homes, (dont la moitye ſoit des 


homes daſcun court (12) de meſme les courts, et lauter moitye des: 


auters) ſoient adjudges pur ſelons, et encorgent la paine de felony, 


et que les tudges de les courts de lun banke, ou de lauter eyent power 


de vier et terminer, tielz defaults devant eux, et ent fait pu- 


| Gon, come devant oft dit (13). :. 


J any record or parcell of the ſame, writ, retorne, panell, 


proceſſe or warrant of attorny in the kings courts of chan- _ 


cery, exchequer, the one bench or the other, or in his tre- 


fury be willingly ſtolne, taken away, withdrawne, or avoided 
by any clerk, or by other perſon, becauſe whereof any judge- _ 
ment ſhall be reverſed : that ſuch ſtealer, taker away, with- _ 


drawer, or avoyder;” their procurators, counſellors, and abet- 
tors, thereof indicted, and by proces thereupon made thereof 


duly convict, by their own confetlion, or by inqueſt to be taken 


of lawfull men, (whereof the one helfe ſhall be of the men of 
any court of the ſame courts, and the other halfe of others) 


ſhall be judged for felons, and ſhall incurre the paine of fe- 
lony. And that the judges of the faid courts, of the one bench 
or of the other, have power to hear and determine ſuch de- 


faults beſore them, and thereof to make due puniſhment, as _ 


The miſchiefe before this ſtatute was, That whereas records are 
ot ſuch high nature and credit, as they import in themſelves ab. 
lolute verity without contradiction to the end, that there might 


be an end of contention and controverſie, and men might reſt 
in ſafety and repoſe, certaine clerks and other perſons did often- 


times imbeſell records, or ſome parcell of them, and ſometime a 


N 7 4 


oo - 


"4 


i Stealing, &C. of Records, &c. Cap. 19. 


writ, retorne, panell, proces, or warrant of attorney; or raſe or 


— 


vitiate the ſame; by reaſon whereof divers judgements were 
' avoided, or reverſed, whereby no man (as the ſtatute faith) had 


any thing in ſurety, This was a great miſpriſion, for the which 
the offenders therein might be puniſhed, either at the ſuit of the 


king by indictment, or at the ſuit of the party by an action upon 


his caſe. See the record concerning this matter following. Pla. 
cita coram juſliciariis de banco termino. Trinitatis anno 19 E. 1. Ret, 


57 i , 


Nadulblus de Greſiope communis attornatus de com, Weftmerland 
malitioſe rotulum excurtavit et abſcid:t, et ideo per annum et diem com- 
mittitur turri London, poſtea anno 20 E. 3. per mandatum regis libera- 
quibus negotits ſe intromittat. 


tur et per j uſtic arios ei eft inhibitum ne de cœtero in eade curia de ali- 


Which remedie and puniſhment were thought too weak againſt 


clerks and other perſons, which (committing ſuch things) com- 
monly were of ſmall ability: therefore this act, conſidering the 


u S-e the firſt 
part of the Inſti- 
tutes ſe, 117. 
for this word. 
a6 Elie; Der, 
ns > NE 
r : 


. 
dee the j re ace to 
the third book. - 


thereof appeareth. © 


danger of the offence, maketh the ſame felony, as by the letter 


(i) Si afeun ® record.] A record is regularly a monument or act 


judiciall before a judge, or judges, in a court of record, entred in 


2 parchment in the right roll. It is called a record, for that it re- 


recerdor, whereol the poet ſpeaketh, 


cordeth or beareth witneſſe of the truth, and is derived of the verb 


FSi rite audita recordiv. 


It hath this ſoveraigne priviledge, that it is proved by no other but 

by itſelfe. Monumenta (que nos recorda wocamus ) ſunt wetuſtatis et 

2 wveritatis v-/iigia. And albeit the cauſe adjudged be particular, yet 
Rot. Parl. 46 E. ; 


when it is entred of record, it is of great authority in law, and 


ferves for perpetuall evidence, and therefore ought to be common 


to all, yea, though it be againſt the king: as it is declared by act 
of parliament in ar 46 E. 3. which you may reade in the preface 


to the third book of my reports. 


(2) Breife, retorne, panel, proces, 0 garr? d'attornie. ] All theſe 


are ſufficiently known, and yet have we treated of the ſame in the 


— firſt part of the Inflitutes, 


(3) Eu ler cuurts le rey.] Here are expreſsly named four of the 


kings courts, viz. the chancery, the exchequer, the kings bench, 
and the court of common pleas, and hereunto is added the kings 
| treaſury: ſo as this act extendeth not to any other court or place, 

J % Ee A an dah an, 


() Clancery.] This muſt be underſtood of the court of chan- 
_ cery, which proceedeth according to the courſe of the common 
law, as in cafe of priviledge, of /cire facias upon recognizances, 


_ traverſes of offices, and the like: for as to theſe it is a court of 
record, but as to the proceeding by Engliſh bill in courſe of equity, 
it is no court of record, for thereupon no writ of error lieth, as in 
the other caſes. DE 


(5) On ſa treaforie } The kings treaſury is called ieſaurasia 


regie, the place where the kings treaſure is kept. This treaſure is 


twofold, viz. his money or coine: and another, that is far more 
precious and excellent, and thoſe be the ſacred judgements, re- 
cords, and other judiciall prodeedings under the ſafe cuſtody of the 

Pe od re oof nr ie ne 85 treaſurer, 


a ad 


juſtice Ingham paid in the raigne of E. 1. eig' t hundred marks 
for a fine, for that a poore man being fined in an action of debt at 
thirteen ſhillings foure pence, the ſaid juſtice moved with pity _ 

cauſed the roll to be raſed, and made it fix ſhillings eight 


hed 


$ Cap. 19. : | Stealing, &c. of Records, &c. 5 


treaſur6r, and Chamberlains of the exchequer. And this treaſury 
is partly in the exchequer, and partly in tlie towre of London: for 
there be ancient rolls of the treaſury remaining in the towre. And 


» 
Regiſter. 5 
F. N. B. 244. d. Ar 


therefore this act intending to include both the one, and the other, "= | 


C3 


ſaith generally, en /a treaſorte. 


(6) Soit voluntarement emblee, emport, retreit, oY avoide.] In the 


indictment upon this ſtatute beſides felonice, this word ¶vluntaris] 


muſt of neceſſity be uſed, to agree with this act. Here be four 
words uſed, emblee ſtolne, emport carried away, rt treit withdraw ne, 


(7) Per aſcum clerk ou auter perſen.] This act doth not extend to 


any judge of the court; both becauſe it beginneth with a clerk, 
&c. and for that by the ſtatute of 8 R. 2. a penalty is inflict d 
upon a judge, &c. for making any falſe entry, raſing any roll, or 
changing any verdict. See the ſtatute; for it extendeth alſo to 
clerks. Only this is to be obſerved in that ſtatute, that where it is 
ſaid [the king and his councell,] it is intended of the court of juſ- 
tice where the matter dependeth: for the judges are the kings 
councell for judicature and proceedings according to law and  _ 


juſtice. 


0 avoidſe or avoided. So as the ſenſe is, if any record or part of 
it, writ, retorne, panell, proces, or warrant of attorney, &c. be 
ſtolne, carried away, withdrawn, or avoided, &c. And this word 
| [avolded] is a large word, and doth include, raſing, or clipping, or 2 R. 3. 10 
cutting off of the ſide, or other part of the roll, or any other kind 
of avoiding the fame. _ 5 A amr anno 2: COD. 


2R. 3. 10. 


2 R. 3. 10. 


8 R. 2. cap. 4 Ft | 


2 R. z. 1 q. 


2 R. 3. 10. 


This cafe juſtice Southcot remembred, when Catlyn chiefe | 
juſtice of the kings bench in the raigne of queen Elizabeth, would 


have ordered a rafure of a roll in the like caſe, which Southeot, 
one of the judges of that court, utterly denied to aſſent unto, and 


_ faid openly, that he meant not to build a clock-houſe : for (ſaid 
he) with the fine that Ingham paid for the lie matter, the clock- 
bouſe at Weſtminſter was builded, and furniſhed with a clock, 


which continueth to this day. + 


(8) A cauſe de 5 2 un ftdgement foit revers.] This A 


eth only to recor 


8 


judgement be given in cauſes criminall at the ſuit of the king 


; or may 


upon an indictment, or at the ſuit of the party in an appeale, rer 


in actions, reall, perſonall, or mixt, or of the like nature, this act 


extends thereunto, if judgement be afterwards given, and to out- 


lawries, for there judgement is given per juaicium coronatorum. For 


It is not materiall whether the act be done againſt this ſtatute, either 


before or after judgement, ſo judgement be given. 


(9) Nevers] is here taken, not only where the judgement is 


abettors, Sc.] This act expreſly extendeth to acceſſories before, 


and leaveth acceſſories after to the conſtruction of law, yet may 


made erroneous, and to be reverſed by writ of error, but where 
the 3 annihilated, and made voide, as it bindet not, 
reverſed or avoided by plea. See the book in 2 R. 3. 

fol. 10. which expoundeth well this ſtatute. ly 
| (10) Que tiel embleor, emporter, Cc. lour procurers, counſellors et 


— -- there: 
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5 Vide 3 & 4 Ph. 


ye Daliſons 
| Report, ubi ſup. 


I Stanf. ol cor. 
. 
3H. 7. cap. % 


| 2 R. 3 fo. 10. 3 


\ * 


Stealing, &c. of Records, &c. Cap. 19. 
this be acceſſories after the fact: for whenſoever an offence is 
made a felony by act of parliament, there ſhall be acceſſories to it 
both before and after, as if it had been a felony by the common 


law, and therefore though this act expreſſeth acceſſories * before, yet 
it taketh not away acceſories aſter, but leaveth them to the law, 


_ contrary to the opinion of juſtice Stanford. See before the ex- 


poſition of 3 H. 7. for taking away of women e their 
8 


(11) Ent dint If the acts that . this felony, be com- 


mitted in two counties, the indictment faileth, as hath bin ſaid be. 
fore upon the. ſtatute of 2 & 3 E. 6. cap. 24. And this caſe of 


felony riſing in two een Is not Rowen by any ſtature yet 5 


. 


(12) Hort 4 22 'ty | foit * 1 Aka cour aT. Here isa party. 
jurie, the one halle to be of the officers and clerks of the court, 


Kc. for their knowledge, and for the better information of the 
| others. | 


(13) Ft que les judges des its courts d bs Joak 0u WY PRE gent 
over de oier et ter miner tiels defaults devant eux, et ent faire punition, 


geome avant dit.) This clauſe is in nature of a commiſſion to the 
Juſtices of either bench, if the offence be committed in the county 
where the benches do fit, And the juſtices of either bench have 


a concurrent authority, and which of them enquire firſt ſhall pro- 


ceed: but if the felony be committed in another county, then 
where the be nches ſit (as for exanple in Surry, Hertfordſhire, : &c.) 
7s there the juſtices ought to have a commiſſion. But if the bench | 


© 2 R. 3. 10. _ 
K. 3. 11. 


fit in Middleſex, and the felony i is done in London, in which caſe a 
- commiſſion is requiſite, as is aforeſaid. But then ſome have ſzid, 
that by the charters of London confirmed by parliament, the ma- 
jor ought to be principall in the commiſſion, and the major is none 


of the judges authorized by this act to heare and determine this 


felony, but the juſtices of the one bench or the other: and there- 


fore the ſtatute being penall, and to be taken ſtrictly, no proceed- 
ing cal be. $24 /alva res t: fer the charters of the city of Lon- 
don extend ouly to ſuch offences committed in London, whereof 
the major with others by commiſſion may enquire of, heare, and 


determine, and not to ſuch offences ſo annexed by authorit of 


parliament to other perſons (as in this caſe to the juſtices of the 


one beuch or the other) as the major is not warranted by the ſaid 


act to enquf re, &c. And therefore a commiſſion in this caſe may 


be made to the : juſtices of the one bench or the other, omitting the 
major, ne curia regis deficeret in Justitia extibenda. : 


e 
= 2H. 25 = ul. 


And albeit this kinde of felony | is an heinous affence, yet may. ” 
the offenders therein have their clergy : for untill the raign of H. 
7. (that we may note it once for all) the benefit of clergy was not 


taken away by any act of parliament in caſe of felony. As for 


the ſtatute of gms made in 4 E. 1. it was but an expoſition and 


allowance of the conſtitution made at the generall councell at 
Lyons concerning the ſame, as before hath been ſaid. But (as we 


7 H. 7. cap. 1. 


remember) the firſt ſtatute making a new felony that took mw 
the benefit of clergy was the ſtatute of 7 H. 757 en ſou 
diers. Vide lib, 8. Toll . 160, &1 11. fol. 1. 


an 


FAR 


* 


cap. 20% Cmſt of Multiplication: 


ee 


Plication. 


ot Felony in ſuch as uſe the Craft of Multi- 


| NONE from henceforth ſhall uſe to multply gold or filvery 3 . 
AY or uſe the craft of multiplication (1): and if =y me 


ume doe, he ſhall incur the pain of felony, 


Hr 


** 


This is the ſhorteſt act of parliament that we remember; before 
the making whereof, divers of the nobility, aa, Lage others did 


waſt and conſume a great part of their inheritan 


, and wealth, 
about the art of multiplication, by the ſubtile and ſiniſter perſwa- _ 
fion of certain impoſtors, and deceivers, which took upon them 
to be ſkilfull therein, and to be able to multiply gold and ſilver, be- 
ing themſelves for the moſt part very poor and indigent perſons, f 


whom it was ſaid, Qu pollicentur aliis ingentes divitias, et ipfi pe- 8 
tunt parvas drachmas. dee Chaucer our Engliſh poet, who wrote 


| nons Yeoman, fo. 63. (in libro meo,) that the end of this fliding — 
| and curſed craft (fo full of impoſture and deceit) is extream beg- 


gery : he 1s worth the reading, for he diſcovereth the ſecrets of this 


craft, as our act tearms it. 


Now ſeeing the end of this feigned art of multiplication is meer 
deceit, and tendeth to the undoing of many; at this parliament | 


the uſe of this craft of multiplication is made felony. For the bet · 


ter underſtanding of that which ſhall be ſaid, it is to be known, _ 
that there are ſix kinds of metalls, viz. aurum, argent, &s, five 
tuprum (quia inventum fuit in Cypro) tannum, plumbum, et ferrum. 
That is to ſay, gold, ſilver, copper, tynne, lead, and iron; for 
chalybs ſteel is but the harder part of iron, and orichalcum, au- 


other things. 


deten, vir. lattyn or braſſe, is compounded of copper and 


(i) The craft of nultiplication.] That is, to change other metals 


into very gold or filver. And this they pretend to doe by a quinf 
eſſence, or a fifth eſſence. Four eſſences, or elements we know, 
fire, aire, water, and earth, but ſay they, this quint efſence is a 


| certain ſubtill, and ſpirituall ſubſtance extracted out of things by 


ſeparation” from the four elements, differing really from their _ 
ſence, as aqua wite, the e of wine, or the like, and this is 


multipliers, chemiſts, alchemiſts, &c. There ® may be acceſ- 
ſories to this new felony, both before and after. King Henry the 


| ixth, by his letters patents, de concilis ſui deliberatione deputavit 


Willm. Cautelo et alias cives civitatis London ad invefligandam verita- 


called elixar, or the philoſophers ſtone, and it is part of alchemie, 
or chemie, in Latine ars clemica. The offenders therein are called 1 
88 Rot. Pat. 34 


H. 6. m. 3. 


| fem ſuper hiis gue in ſei iptis erunt eis monſtrata, pro multiplicatione 
Cf nar nunſmatis, 
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Hanc artem ſo- 

phiſticam impo- 
ſturam nominat 
7 Melanct bon. 5 
Mentiendi et 
fallendi artem. 


in Colloquio 


Deæmonis pr æſt · 


glas. Peucerus 


Cbaucer ubi _ 


craft. Vertitur 
| in fumum quic- 
Jud ineptus agit. 
See Pancirollus. 
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= [75 )- I could give examples (of mine own obſervation) of all theſe, if 
amr JL c 8 


_ alters, 


\ - 1 


Hunters in the Night. Cap. 21. 


nuniſmatis, tam de auro, quam argento, et quicquid in præmiſſis egerin, 


cum eorum opiniene referrent in ſcriptis regi et concilio ſuo. 


The like * letters patents anno 3 5 H. 6. pro Thoma Harvie et alis. 
Rex b ex ſua regal! prevogativa, Ic. dedit licentiam Fohanni Facely 
et aliis ad inveſtigandum, proſeguendum et perfictendum quandam 
precioſiſſimam medicinam, quintam efſentiam, lapidem philoſophorum nun- 


cußatum, nec nun poteſtatem faciendt et exercend: trauſmutat jones metal. 


lorum in verum aurum, et argentum, with a non ob/tante of this ſtatute 


ES „ of 5 H. 4. By theſe letters patents this act is more explained, then 
„ eee e . e 


"How thefe ſeveral kinds of metalls, as is ſuppoſed, proceed ori. 
ginally from ſulphur * and quickſilver, as from their father and mo- 


. ther, and other things concern the ſame, you may at your 


N 1. * | 5 5 „ 5 ; 6 | 8 * |; | (OD 
Almighty God in the fourth day created the earth, and no 


leiſure read in George Agricola, lib. 10. ca. 1. Encelms, li. 1, 


mention is made of metals, for that they were as parts of the 
The fatall end of theſe five are beggery; this kind of alche. 
miſt, the monopoliſt, the concealer, the informer, and poet. 


Sa pe pater dixit, Rludium quid 3 tentas ? LD yy 


Ok Felony in Hunters in the Night, or with | 
painted Faces, in any Foreſt, Park, or Warren. 


A AT every ſuch time as information ſhall be made of any un- 
44 lawfull huntings in any foreſt, park, or warren (3) by 


night, or with painted faces (t) to any of the kings coun- 


cell (4) or any the juſtices cf. the kings peace (5) in the 
county where any iuch hunting ſhall be had, of any perſon to 
be ſuſpected (2) thereof, it ſhall be lawfull to any of the ſame 


.. councell, or juſtices of peace, to whom any ſuch information 
hall be made, to make a warrant (6) to the ſherif of ſuch 
county, or to any conſtable, bailif, or other officer within the 


ſame county, to take and arreſt the ſame perſon and perſons 
of whom ſuch informations ſhall be made, and to have him, or 


them before the maker of the ſame warrant, or any other 
1 (7) of the kings ſaid councell, or his juſtices of peace of the 


before whom ſuch perſon, or perſons ſhall be 


ame county. And that the ſaid counſellor or juſtice of peace, 
— 8 by his 


diiſcretion have power to examine him or them ſo brought, of 


the 


— 


Cap. a1. Hunters in the Night. 


the faid hunting, and of the ſaid doers in that behalf (8): and 
110 


if the ſame perſon * wilfully conceal the ſame huntings, or any 
perſon with him defective therein (9), that then the ſame con- 
cealment be againſt every ſuch perſon ſo concealing felony, and 

the ſame felony to be enquired of and determined, as other fe- 


lonies within this realm have uſed to be: and if he then con- : 
fefle the truth, and all that he ſhall be examined of, and knoweth 
in that behalf (10), that then the ſaid offences of huntings by . 
him done, be againſt the king our ſoveraigne lord, but treſpaſle 
finable, by reaſon of the ſame confeſſion, at the next generall _ 
ſeſſions of the peace to be holden in the ſame county, by the 
kings juſtices of the ſame ſeſſions, there to de ſeſſed. And if 
any reſcous, or diſobeiſance be made to any perſon having au- 
thority to doe execution, or juſtice by any ſuch warrant, by any 
perſon, the which ſo ſhould be arreſted, ſo that the execution of 
the ſame warrant thereby be not had, that then the ſame reſcous 
and diſobeyſance be felony (11), inquirable and determinable, 
| as is aforeſaid. ' And over this, it is enacted and ſtabliſhed, that 
| if any perſon or perſons hereafter be convict of any ſuch hunt= 
ings with painted faces, viſors, or otherwiſe diſguiſed, to the 
intent they ſhould not be known, or of unlawfull hunting in 
time of night, that then the ſame perſon or perſons ſo convict, 
| to have like punition, as he or they ſhould have, if he or they 


| ers. connidt of felony {12). © > 


| Now let us peruſe the words of this new and ill penned la. 
(i) By night, or with painted faces.] That is to ſay, either by 
night, or in the day with painted faces, for that doth equall the 
caſe of the night, in reſpe& the offenders cannot be known, or 
diſcerned, in regard .of ſuch diſguiſings. And albeit the body of 
the act ſpeaketh only of painted faces, yet it extendeth to viſors and _ 

| other diſguiſings, for thoſe words are in the preamble rehearſing 
| the miſchief, and the remedy muſt be appliable thereunto, and the 


laſt branch of this act doth make this point clear. 


doth not extend to any chaſe of the king, or of any other 


chaſe, and a park, &c. is. 


ngs privy councell; and any one will ſerve, but he muſt be 
welling in the county where ſuch offence is committee. 


(2) As information fhall be made, c. of any perſon to be ſuſpef.] }_. 
Hereby it appeareth, that a bare information without ſhewing juſt 
cauſe of ſuſpition at the leaſt, is not ſufficient to ground a warrant 
according to this act, for the words be, [of any perſon to be fuſ- 
pected.] And this act is generall, and extends to all perſons of what 
eſtate or degree ſoever, and as well to women, as to men: for the 
words be [if any perſon] and generalia verba ſunt generaliter intel- 
ligenda. And it is neceſſary for him that taketh the information, 
to take it in writing, becauſe it is the ground of his warrant. 
(3) Of any unlawfull huntings in any foreft, park, or warren.) This 21 E. 1. tit. Fo- 
perſon, neither doth it extend to any foreſts, parks, or warrens in 
e or reputation, and which are not foreſts, parks, or warrens in 
law. See the 1. part of the Inſtitutes, ſect. 378. what a foreſt, a 


k; (4) To any of the kings councell.] This is underſtood of the 
! 


(5) or 


75 


* See the expo- 
ſition of this 9 
word [ conceal] 
hereafter in this 
—_ 
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reſts Raft, 19. 
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ſeal of him that maketh it. 


the officer may carry the party arreſted before any privy counſellor, 
or juſtice of peace within that N and to that effect muſt the 


„ the [aid hunting, and of the doers in that behalf.] So as the examina- 
tion mult conſiſt upon two parts. Firſt, of the hunting by the 
„ party himſelf. Secondly, of other doers in that behalf. 
D. Haward tem- 
pore H. 1. fo. 
24. Vide Holl. 
10 R. 1. 153. 
Vide Camden 
Brit. 210.1 


KEEP f 


cane e F oreſt. 
8 | 


| time after the fact done. 


1 3 ty to do executicn of juſtice by any ſuch warrant by any perſon, the 
rich fo ſhould be arreſted, ſo that execution of the ſame toarrant be nt 
Jad, that then the ſame refeous and diſobedience be felony.] Here it is 
1 be obſerved that the hunting being as yet no felony, the reſcons 
could not be felony, if this branch had not been. Herein two _ 
things are to be conſidered; firſt, that it extendeth not but to the 
reſcous, or diſobeyſance, that is committed by the party himſelf, 


any one juſtice of the peace will ſerve. 


n with him dgfective therein.) This branch being in the disjunctive, 


; ſtruction upon the whole ſtatute, it is no felony: and a hunt- 

. Katute,” 
made for the making of any hunting felony, againſt that excellent 
membra pro venatione naſtra, Qc. See the ſtatutes of 21 E. 1. 1 E. 


- "a 
OO rr OT. N. B. fo. 67. Vet. N. B. 41. 45 E. 3. 7. 33 H. 8. Dier. 50. 
Root. Parl. 9 H. 
„ l | - laws; and cuſtomes, and commanded to be obſerved ; and there- 
© © fore this new a&t of H. 7: is too ſevere for beaſts that be fere na- 
ture, whereof there can be no felony-by the common law, and that 
in caſe of the foreſts, parks, &c. of ſubjects, which never was 
before: and therefore the judges have made a favourable conftruc- 


85 dn, as hereafter in this chapter you ſhall find. 


; "= Enoweth in that behalf. That is of his own guiltineſſe, and of 
__ ether miſdoers with him, then this act makes it no felony, but treſ. 
| paſſe finable, as it was before: but it muſt be a wilfull conceal- 
ment; therefore if he knew not the names of the other miſdoers, 
: --Of. knew not whether they were there or no, it is no offence, for 
the concealment muſt be wilfull. And ſeeing there is no time 
limited by this act, and the concealment ought to be w ilfull, it 


tion of the warrant be had, it is no o felony, as it is manifeſt by [Ry 


Hunters f in the Night. Cap. 21. 
100 5) Or to any the ufpices of the kings peace, &e] And likewiſe 
(6) Warrant.) This warrant vga. to be i in writing under the t 
(7) Before the maker of the 8 . or r any . £9c. ] 80 as 


warrant be made. 5 
(8) By lis diſcretim have power to examine him or them fo brought of 


(9) And if the ſaid perſon wilfully conceal the ſaid hunting, or any per. 


if he conceal either his own offence, or of the other miſdoers with 
him therein, the letter of this act is that it is felony, but by con- 


ing without Sing of iy: game, is within the danger of this 


This act is to be taken, tric ly; 155 it is the firſt law that was 
and equall branch of carta de fereſia. Nuilus de catero vitam vel 
flat. 1. cap. 8. 7 R. 2. ca. 4. Weſtm. ca. 8. Regiſt. fol. 9. 


The old ſtatutes concerning the foreſts are called the good old 


(10) And if he confeſs the truth, and all that he Kali be ali of, 


were reaſon, that the information ſhould be mage in convenient 9 


(1) And if any reſeous « or di iſebeiſance 1 ae to any ha Try 4 


that is to be arreſted, and not to any other, Secondly, that if the 
party reſcue himſelf, yet if he be purſued and taken, ſo as execu- 


letter of this branch. 
(13) 4nd 


they ſhould have, as if they were conviet of felony.) 


* 


Cap. at. Hunters in the Night. 
8 (12) And over this be it enacted, Ec. That if any perſon or perſons | 


hereafter to be convict of any ſuch huntings with painted faces, viſors, or 
otherwiſe diſguiſed, c. or unlaufull hunting in the night, * that 
then the ſame per/on or perſons fo convict, to have like punition, as he or 


Gerrard the quzens attorney general (who was a grave and re- 


verend man) ſaid openly in the kings bench, that it had been re- 


ſolved by the juſtices upon this ſtatute, that if a man in the night, 
or by day with painted face doe hunt, &c. and being examined ac- 
cording to the act and concealeth it, this is (upon the conſtruction 


of the whole act) no felony ; for the firſt clauſe concerning conceal- 
ment, and this clauſe which now we handle, muſt be coupled or 


joyned by conſtruction together, viz. if any perſon be convict of 


ſuch hunting with painted face, or of unlawfull hunting in the 


night, this conviction muſt be upon not guilty pleaded, which the 
"olices expounded to be the * concealment intended in the firſt 
branch, for they held that it ought to be a judiciall concealment, 
and not an extrajudiciall concealment, before one of the privy 


councell, or a juſtice of peace which may lie in averment, ſo as. 
before it be felony, he muſt be convicted of ſuch hunting, &c. 

upon not guilty pleaded firſt: and after ſuch conviction then 
muſt he be indicted again, ſuper tota materia, that he felonice did 
conceal, &c. againſt the form of the ſtatute : and if the offender 


1 


Nota [that 
the] &c. So as 
before ſuch con- 
viction there is , 
no felony. 


Mic. 19 & 20 


El. In the kings 
bench a report 
of the reſolution 
of the juſtices 
upon this 


branch. the 


* Concealment 


upon. the firſt indictment confeſſeth the indictment, then it is 

ſuch a judiciall confeſſion as this act intendeth, and no felony _ 
within this ſtatute. And this we heard the attorney report, and 

then obſerved it, which concurring with our own opinion we 
thought good to publiſh, and the rather for that in maſter Lam- 


| bards book of Juſtice of Peace amongſt his precedents of in- 
dictments an erroneous precedent of an indictment is of felony _ 
for the concealment, &c. upon examination before juſtices of 


Iͤt is faid in 33 H. 8. that chaſing in parks is made felony, 
{intending this ſtatute). notwithſtanding it may be made treſ- 


paſſe at the pleaſure of the party, which we think is the cleareſt 


| Now what time ſhall be adjudged night, ſee before in the cha- 
ter of Burglary, For this felony the delinquent may have his 


clergy : fee Stanford, 37. b. 


Dier, 33 H.8. 


fol. 50. a. 9 | 


Imbefiling of Armour, Ke. Cap. * 


of Felony fr imbefiling as King s d 


8 1m _ 7h Y 


"Oats &c. or Victuall, to * Value 
of Te Shai, provided for Souldiers. 


BY it ended by the authority of this preſent pariizmen; 
D that if any perſon, or perſons, having at any time here- 
after the — or cuſtody of any armour, ordnance (1), 


munition, ſhot, powder or habillements of war (2) of the 
queens 1 her heirs, or ſucceſſors, or of any victuals 
provided for the victualling of any ſouldiers, gunners, mari- 


ners, or pioners, ſhall for any lucre, or gain, or wittingly, ad- 


1 viſedly, and of purpoſe to hinder or impeach her majeſties ſer- 
vice, imbeſill, purloin, or convey away any the ſame armour, 


ordnance, munition, ſhot, or powder, habillements of war, or 


* Nota fir” 5 
| Viftualls, | 2 


And that this a 


* victualls, to the value of twenty ſhillings, at one or ſeverall 
times: that then every ſuch offence ſhall be judged felony, and 
| the offender and offenders therein to be tried, proceeded on, and 

fuffer as in caſe of felony. Provided always, and be it enacted 
by the authority aforeſaid, that none ſhall be impeached for any 
offenee againſt this ſtatute, unleffe the ſame impeachment be 


proſecuted or n within the year next after the offence done. 
nor any thing therein contained, nor any at- 


tainder nor attainders of any perſon. or perſons for any offence | 


- 


: made telony by this act, ſhall in any wiſe extend, or be ad- 


judged, interpreted, or expounded to make the offender or of- 


2 to forfeit, or loſe any lands, tenements, or heredita- 
ments any longer, then during his or their life or lives, or to 
make any corruption of blood to any the heir or heirs, of any fuch 
offender or offenders, or to make the wife of any ſuch hender 
to loſe or forfeit her dower- or title of dower of or in any lands 

tenements, or hereditaments, or her action or intereſt to the 

ſame: any thing in this act contained, or any attainder or at- 
tainders hereafter to be had for any offence made felony by this 
act to the contrary notwithſtanding: And that ſuch perſon and 


perſons, as ſhall be impeached for any offence made felony by 


this ſtatute, thall by vertue of this act be received, and admit- 
ted to make any lawfull proofe that he can, by lawfull witneſſe 


= otherwiſe, for his diſcharge and defence in chat N any 


= law to the ley RO eee 


-This4 is a neceſſary law, and 0 penned, as it : requireth no curi- 


' ous expoſition. 


(t) Ordnance. 1 That i is ms or artllerie fo called, of an order, 
| oO 


Cap- 22. Tmbefiling of Abr Ke. 


or ordinance anciently made, of what bore, fi ize, or bulk hs ſame 
ſhould be. And albeit the ordinance (that we can finde) 1 is not ex- 
tant, yet the name remaineth. 
(2) Habillements of warre.] Habillement is properly apparell or 
clothing: but in legall underſtanding it doth not only extend to 
haraefſe and armour, but to all utenſils that belong to war, without 


which men have not ability to maintain war. 


This act making a new felony, hath five excellent proviſions, 


| worthy to be imitated in all like caſes of new felonies. Firſt, that 


none ſhall be impeached for this new felony, but within a year 
after the offence done. Secondly, that the offender ſhould not loſe 


his lands any longer than during his life. Thirdly, this act makes not 


any corruption of blood, but that his heire ſhall inherit. Fourthly, 
not to make the wife loſe her dower. Pifthly, that ſuch perfons as 
ſhall, be impeached for any offence made felony by this act, ſhall 
he admitted to make any lawfull proote * by witneſſe, or otherwiſe 


| for his diſcharge and defence in that behalfe. 


In the ſtatute of 4 Jacobi regis, there is alſo a good Pendest, 
viz. [All which trials (viz. in caſes of felony in that act be- 
fore mentioned) d firſt for the better diſcovery of the truth, and 
ſecondly, for the better information of the conſeiences of the j jurie 
and pay” oa there ſhall be allowed to the party ſo arraigned the 
benefit of ſuch witneſſes only to be examined upon oath, that can 


79 


Ho eſt eine ot 


et ſequi, _ 


Vid. hereafter, 
cap. of felony 
for any 2 
a plague ſore a 
more ſpeciall 


proviſion. 


a Nota. 


4 Jac. regis 


A 
b Nota, two we 5 


cellent means for 
ad vancement of 
1 N 


be produced, for his better clearing and juſtification]: that as wit - 5 
neſſes are produced and ſworne againſt him, ſo he may have wit- 


neſſes produced and ſworne for him, for jurato creditur in judicio. 


And to ſay the truth, we never read in any act of parliament, an- 


cient author, book caſe, or record, that in criminall caſes the party 
accuſed ſhould not have 3 ſworne for him; and therefore 


there is not ſo much as /ciatilla juris againſt it. And! well remem⸗ 
ber when the lord treaſurer Burleigh told queen Elizabeth, Na. 5 


dame, here is your attorney generall (I being ſent for) qui pro do · 
nina regina ſequitur, ſhe ſaid ſhe would have the forme of the re- 


cords altered; for it ſhould be attornatus generalis qui pro domina ve- 
ritate fequitur.. And when the fault | is denied, wund cannot ww” 
without witneſſes, 

Hobelarius (id et, a light- Nein) ite in | Sent recepit ar- 
maturas et  denarios, ibidem ſerviturus,. plea non proficiſcitur per man. 
datum regis, et recuſavit reddere armaturas, et denari ap Se. per qu- 


Ui. 16 E. 3. 


coram rege. 


Kot. "ys Norff. . 


ratores eſt culp. et committitur mareſchallo, et ju regt 10 i. et e. 
| nit Kan, ad armaturas redeliberandan, Wes c. oh 9s 


CAP, 


4 
: 1 
: 5 X 1» 
: 
; : : 
g * 
: by 
; 4 
. A 
: 
* 
- 
: 


ad there ſhall voluntarily ſerve (6) any ſuch foraine prince, 


Serving Forain Princes, &c. Cap. 23. 


0 4 p. x10. 


or f Feldnte in ſuch as paſſe the Sen to 3 


Forain Princes, &c. or do ſerye Forain 
Princes, &c. without taking the Oath of 
. 7 


VERY ſubj ef of this reli \ (x) that bell goe or — 
out of this realm to ſerve (2) foraign prince (3), 
Nate (4), or potentate (5), or al | paſſe over the ſeas, 


ſtate, or potentate, not having before his or their going or paſ- 
ſing, as aforeſaid, taken the oath of obedience (7) (preſcribed 
by that act) before the cuſtomer and controller of the port, ha- 
ven, or creek, or one of them, or their or either of their —_ 1 
dr deputies, ſhall be a felon. ee eee 


Some have d, that the bier or penn g ont of this lr | 


is ſerve, &c. cannot be tried ; for that offences done out of the 
realme, cannot without a ſpeciall Yroviſion: be tried within the 
realme. And it is a ſure rule, that in criminall cauſes concerning 
life or member, #6; deliquit, ibi punietur : the offence is locall, and 
cannot be tried, but where it 1s committed, nor cannot be alleaged 


to be in any other place then where in ruth it was done. To this 


itt is anſwered, that by a latter clauſe in this act, this felony ſhall 
be tried in the town wherein the haven or port is, wherein he went 
DR paſſed over; which clauſe is, And be it further enacted, that 


all and every offence to be committed or done againſt this preſent | 
act, ſhall and may be inquired of, heard, and determined before 


8 7 the juſtices of the kings bench, juſtices of aflize and gaole-delivery 
in their ſeveral aſſiſes; and all offences, other than treaſon, fhall 
de inquired of, heard, and determined before the juſtices of peace 


See 1 8. ca. 
pr, Simile. . | 


in their quarter ſeflions, to be holden within the ſhire, diviſion, li- 


mit, or liberty, where ſuch offence ſhall happen. So as by the 


-  purvien and meaning of the makers of this act, this ſelony muſt be 
tried in the county where he went or paſſed over, and conſequently 
in that town where part of the act was done. And theſe words 
land wherein ſuch offence ſhall be committed] muſt be conſtrued 


nin this caſe, where part of the offence is committed. For fc in- 
. terpretandum et, ut verba accipiantur cum effeftn : and by the expreſſe 


words, all and every offence to be committed or done againſt this 


preſent act muſt be inquired of, heard, and determined, &c. And 
_ therefore the fel ny cannot paſſe away with impunity, and that 
which is done out of the realme ſhall be proved to the jury in evi- 
_ dence. Note where « forain treaſon by this act is made, it is en · 

acted! to be e iy ed where tne offender 1 is taken. 


(1) Every 


_ — C0. rr — EM U ns 4 fore RY 


— 


Cap. 2 z. Serving Foraine Prices, &. 55 


(1) Every fubjet of this realme. ] This branch extends to all p per- 5 


ſons of what eſtate, degree, or profeſſion ſoever. 


(2) To ſerve.) Albeit the party did not. ſerve, yet if the offender 


went or paſſed over to ſerve without taking the oath, he is in dan- 
ger of this ſtatute. And this extendeth to any kind 'of ſervice, ei- 


Her in campe or army, or in houſe or otherwiſe. 


E Any foraine prince.] | Princeps] Prince is here taken for the 


n that is primus, 1. e. Cui primum locum, et gradum obtinet, whe- 


þ He he be king, or any other that hath ſoveraigne authority, by what 
name or title ſoever. The word hath other eee but not 
| pertinent to the expoſition of this act. 


(4) State.] The former word prince] includeth any, Yar 1 is 


+ 


prince : 


[8]. 


state. 
a a monarch, or in nature of a monarch, or an abſolute prince. 

This word [fate] extends to any ſtate, either ariſtocraticall, where 
few be in authority, or democraticall, where the people have the 


chiefe government without any ſuperiour, laring ſuch as they clect 5 


= and chooſe. _ 


() Potentate.] This is a large word, and extendeth to poten 
: tates, as well eccleſiaſticall as remporall. _ 


: Potentate, . 


(6) Or. ſtall paſſe, Oc. and there ſhall ealentarth ſerve. ] Althou oh he 1 


the laid act. 


. 


: And that i; any * enden or beben of higher ee 5 
or any perſon or perſons, which have borne, or ſhall beare 
any office or place of captaine, lieutenant, or any other place, 
charge, or office in campe, army, or company of ſouldiers, or 
_ conducter of ſouldiers, ſhall after goe or paſſe voluntarily out 
of this realme to ſerve any ſuch foraine prince, ſtate, or poten- 
tate, or ſhall voluntarily ſerve any ſuch prince, ſtate, or poten- 
tate, before he and they ſhall become bound by obligation with 
* beg fel ſureties, as my be e allowed * the . Ke. * 55 
e 1 


went not over of purpoſe to ſerve, but upon ſome other occaſion: 
pet if he after voluntarily ſerve any ſuch foraine prince, Raw 6 or 5 
5 potentate, and have not taken the oath, he is a felon. | 


(7) The oath OE” * This is e ſet « downe q in 3 


* Via. bereaten 
cap. 34. in fine. 
Second part of 5 


the Inſtitutes. 
The ſtatute of 


additions. 


1 H. F. cap. $+ CN | | \ 


i this "TE if by he a \gentlenian, or rof higher degree, o or any 8 


fuch military man, as here is deſcribed; becauſe he is able to do 

more harme, if he be ſo diſpoſed, he muſt not only take the oath _ 
by the former branch, but he muſt become bound by this branch —_ 

with two ſureties, Kc. The forme of the obligation is ſet downe 


in this act. The e of the former branch giveth light to : 


the underſtanding of the reſidue of this clauſe. 


There is a proviſo, that no attainder of felony, made felony by 


this act, ſhall take away dower, nor make, or work, any corrup- 


tion of blood, or diſheriſon to the heire. The i in any of — 
; tho ing caſes. of * med have the benefit of their . 


=_ 


ok Artic. ſup. 


18 E. 2. cap. ult. 


See in the fourth 


. part of the lan 
tutes, cap. Chan- 


cery. Articles 
againſt Cardinal 
_ Woolſey. Artic. 


Cart. cap. 2. 
5 3 cap. 4. 


25 E. 3. cap. 1. 


: SS 


, 4 36 E. 3. cap. 2. 


Vid. Stanf. pl. 


Sor. 37. b. 
r 


F Trin. 40. Eliz. 

coram rege. In 
2 quo warrant. 
the lord Darcies 


„„ 


JJ! dd 
gee more of purveyors in the fourth part of | the Inſtitutes (Ps. 


CAP. XXIV. 


of Felonie in Purveyors. 


CEE the ſtatutes of Artic. ſuper Cartas, anno 28 E. 1. cap. 2. 18 


E. 2. ca. ult. 5 E. z. cap. 2. 25 E. 3. cap. 1. & 15.27 E. 3. cap. 1. 


ſhall finde in what caſe a purveyor may be charged with felony, 


36 E. 3. cap. 2. And before in the ſecond part of the Inſtitutes, 
in the expoſition of the ſtatute of Artic. ſuper Cartas, cap. 2. you 


which briefly may be reduced to theſe four heads. Firſt, ® if any that 
take upon him to be a purveyor, or his deputy or ſervant make pur- 
veyance of any thing above twelve pence without warrant. Second- 
ly, > or make purvevance of any thing above twelve pence without 
teſtimony and appriſement of the conſtable, and four honeſt men, 


and without delivery of tales. Thirdly, © or take any ſheep with 
their woolles between Eaſter and Midſummer, and carry them to his 


own houſe and ſheer them. Fourthly, 4 or make any takings or 5 
buyings, or take any carriage in other manner then is contained in 


their commiſſions, they ſliall have puniſhment of life and member: 


and this act remains ſtill in force without alteration. The offenders 


may have the benefit of their clergie. 


By this ſtatute it is enacted, that purveyors afligned by com- 
miſſion ſhall make purveyance of victuals, corne, and other things, 
as well within hberties and franchiſes, as without, any grant, al- 


* 


lowance, or other thing to the contrary, or let thereof notwith- 


ſtanding: but the purveyors ſhall obſerve the ſtatutes for them pro- 


vided in every behalfe, as by that act appeareth. f Upon this act 


it was holden, that if the diſcharge of purveyance were by letters 
patents, this act makes it of no force: but if the diſcharge were by 


{tatute, then the purveyor is bound to obſerve the ſtatute, as by the 


ſtatute of 14 E. z. cap. 1. pro clero, eccleſiaſticall perſons are dil- 
charged by ſtatute, which the purveyor is bound to obſerve. See 
the ſtatutes of 25 E. 3. ſtatut. 5. cap. 21. & 43 E. 3. cap. 3. in 
what manner and in what time the kings butler or his licutenant 


of the Counting houſe or Green cloth. _ 


Kot. Parl. anno 
= 7 E. 3. nu. 34. 


See lib. 8. fo. 45, 46. in Evans caſe, a commiſſion for taking 
up of boyes for the kings chappell, the generall words well ex- 


pounded, 


purveyor arreſted for any miſdemeanour ſhall have any privy 


feal, to cauſe ſuch as arreſted him to come before the coun- 


cell to anſwer to the king, but have his remedy by the common 


law. 


At a parliament 
hoden 4 Jacobi 


Tegis. | 


getting of ſalt-peter, his majeſties anſwer (amongſt other things) 


Upon a grievous complaint made at the parliament holden in 
the fourth year of our late ſoveraign lord king James, by the 0 
mons of the realm concerning many grievances ſuffered by his fup 


jects in the execution of a commiſſion granted to certain perſons for 


Was, 


5 5 


By an act of parliament not in print, it is enacted that no 


Cap. 24. | DES Purveyors. 82 250 


was, that he had never an intention to make any application of his Salt peter, ↄua- 

| prerogative therein, further then might ſtand with the lawfull, and 3 petræ, 
neceſſary uſe thereof. And further his majeſty was pleaſed out of an ag 
his gracious care, and goodneſſe to revoke and annull all commiſ- veteres muri, 

| ſions, or grants made to any perſon or perſons, for and concerning rupes, et ſaxa ex · 

digging, and working of ſalt- peter, intending to conſider of fuch a ſudant, aut ex 

courſe afterwards, as the fame might be made without any juſt ee * 

cauſe of complaint, as by the ſaid royall anſwer (amongſt other A eee 
things) more at large appeareth. In purſuance whereof, by the um urinam ad 
ſaid kings commandment, Popham chief juſtice, and all the juſtices multos annos ex- 
of England, and barons of the exchequer, were aſſembled at Ser- cebit, Latine mis. 
jeants-Inne in Fleetſtreet, in December, in the ſaid fourth yearr,ũ 
to reſolve and certifie, what prerogative the king had for digging, [831 

and taking of ſalt· peter in the houſes, buildings, or grounds of his 

ſubjects, that thereupon a new commiſſion might be made accord- 

ingly, who upon often conferences, and mature conſideration re- 

ſolved as followeth. _ J elf dd fer om, 
Firn, where it was objected, that gunpowder uu nn nn 
was invented in Germany, within time of me- In the accounts, &c. from the 21 

a April 18 E. 3 for one year following 


mory, in the reign of king E. z. ſo as the king 


could not claim it by preſcription: and that be- 
fore the 31 year of the reign of queen Eliz. (which 
was the yeer after the Spaniſh invaſion) we, as 
yet, find not any commiſſion or licence granted 
by any king or queen of this realm to any for the 


digging or taking of ſalt- petre: and in the ſaid 


- 31 year of the ſaid late queen, two commiſſions or 
licences were granted, the one particular, to George 


anno Domini 1344. under the title 
_ ofartificers and workmen (inter alios.) 5 
Gunners 6. And of their wages and _ 
ſtipends per diem, it is ſaid (amongſt _ 

others) gunners fix. zence, Latine 
bombard, tormenta, ſclop l. 
Paſch. 49 E. 3. Coram rege rot. 27. 
Oxon. diverſi malefactores venerunt ad 
manerium, &c. cum arcubus, ſagit= _ 


tis, baliſcis et goons. _ 


i Conſtable eſquire, to dig, open, and work during S e 65. 8 
the ſpace of eleven years for ſalt- peter within the therick, being charged for delivering 
3 counties of Vork, Nottingham, Lancaſter, Nor- it to the enemy, in the reign of E. 
ü thumberland, Cumberland, and the biſhoprick of 3. without commiſſion, anſwered (in- 
J Durham, as well within our own lands, grounds, 8. ans HAT TT eee eee 
. Kaye Ty OE greg >. 1? battery thereof nine peeces des groſſes 
V and poſſeſſions, as alſo within the lands, grounds, annos 
. and poſſeſſions of any of our loving ſubjects with- Follingſh. fo. 453. 
. in the counties aforeſaid ; and the conſideration Walſing. 10 R. 2. 1366 
. of the grant was, that he ſhould deliver a great Pol. Virg. De invent” rerum. fo. 2. 
A quantity of po wder to be made by the 2 3 Nova reperta. Tit. 18. 1 
I. Conſtable, and i provided for the ſtore of the pag. 679. anno Domini 1378. 
: queens majeſty at a lower rate, then was paid E pag. 196. anno Domini. 
5. tor it before, with this further clauſe; [And fur- 138% {© 
” ther our will and pleaſure is, that the ſaid George 
g Conſtable ſhall at his own proper coſts and charges erect, make 
X- up, and lay all mud walls, ſtables, and grounds whatſoever fo 
digged up;] whereupon it was inferred that no other buildings 
10 could be digged up by force of that commiſſion, but only ſtables. 
V7 The other commiſſion was generall, made unto George Evelyn, 
n- Richard Hils, and John Evelyn, and extended throughout the 
on realms of England and Ireland, and all other the dominions of the 
lame, as well within our own proper lands, grounds, and poſſeſ— 
in lions, as alſo within the lands, grounds, and poſſeſſions of any of 
m- our ſubjects, with the like clauſe of the erection and reparation, as 
þ: % aforeſaid, without naming of manſion houſes by expreſſe words, 
for and without any prohibition to the ſubje& to dig for ſalt- peter in 
gs) their own buildings X EEE 


* 5 5 | \ 


e 8 3 1 1 , Purveyors. . 


Porreyance of As to the firſt, it was reſolved by all, that foraſmuch as the takin 
(alt- peter. of falt-peter, was for the neceſſary defence, and ſafety of the 
N er realm that the king had a right of purveyance of it; and ſhould 
Magna Carta not be driven to buy it in forain parts, which forain princes might 
cap. 1. reſtrain, and fo this realm might want ſufficient for the defence 
To; thereof, to the great perill, and hazard of the fame: but the king 
Was to take it, fer the neceflary defence of the realm, according to 
the limitations hereafter expreſſed; and it is no prejudice to the 
© owners of the ſoyl, for the place that is digged muſt be made up 

2. again, and repaired in as good plight as it was beefore. Secondly, 
that this taking of ſalt-peter in the buildings or grounds of the 
ſubject, being a purveyance as 1s aforeſaid, is an incident inſe- 

| parable to the crown, and cannot be granted, demiſed, or trans- 

| ferred to any other, but ought to be taken only by the kings mi. 

niſters, as other purveyances ought, and cannot be converted to 

any other uſe, then for the defence and ſafety of the realm, for 

which purpoſe only the law doth give to the king this preroga- 

tive; and it is not like to a mine of gold or ſilver in the ground of 

the ſubject, for there the king hath an intereſt in thoſe metals, and 
not purveyance. only. And if the powder which is ſo made by 

the kings miniſters beg to decay, as it will doe within two or three 

years, then this either ought to be changed for other, or ſold, and 

the money thereof comming to be employed for powder for the 
cdiefence of the realm, and the kings miniſters ought to make great 
„ pProviſion of ſalt- peter, for that will laſt a long time, and when 
I 84] need is to make thereof gun powder, which will be made before 
© 3+, the navy can be put in readineſſe, &c. Thirdly, the miniſters of 
the king cannot in digging for falt-peter undermine, weaken, or 

_ impair any of the walls or foundations of any of the houſes of the 

ſubject, be they manſion houſes, or out-houſes, as barns, ſtables, 
dove-houſes, mills, or the like, neither can they dig the floor of any 
manſion-houſe, which ſerves for the habitation of man, becauſe 

his manſion is the ſafeſt place of refuge, and ſafety of himſelf and 

his family, as well in ſickneſſe, as in health, and his defence, as 

well in the night, as in the day, againſt felons, and miſdoers, nel- 

ther can the kings miniſters dig tlie floor of any barn of the ſub - 

I ject employed for the ſafe keeping of corn, hay, &c. for the flocr 
. ofa barn cannot be made dry, or ſerviceable again in a long time, 
but they may dig in the floors of ſtables, and oxehouſes, fo that 
they leave ſufficient room there for the horſes, and other beaſts ot 

the owner, and fo that they repair the ſame again in convenient time, 

as well as it was before. They may alfo dig in the floors of cellers, and 

vaults, ſo that the wine, beer, or other neceſſary proviſion of the owner 

be not removed, or in any ſort impaired : and they may dig any mud 

wals, which be not the wals of any manſion houſe, and in the 

riuines and decayes of any houſes which be not preſerved for the 

4+ neceſſary habitation of man. Fourthly, they ought to make the 
pPlwKhzces as well, and commodious for the owner, as they were be- 

5. fore. Fifthly, they ought not to work in the poſſeſſions of the 
ſubject, but between the riſing of the ſun, and the going down of 
the ſame, ſo as the owner may make faſt the doors of his houſe, 

6. and put it in defence againſt miſdoers. Sixthly, they ought not to 
place or fix any furnace, veſſell or other neceſſaries in any houſe 
or building of the ſubject, without his conſent, nor ſo neer 2") 
|  mauſion as he by it may receive any prejudice or diſquiet. ra 
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Cap. 25. Wandring Souldiers and Mariners. 84 


venthly, they ought not to continue in one place above a conve- 70 
nient time, nor return thither but after a long time. Laſtly, that 8. 
the owner of the ſoyle cannot be reſtrained from digging, or taking 

of ſalt- peter, for the property thereof is in the owner of the yk . 
and the king hath but the purveyance thereof, and that every man 
might work that would, and then there ſhould be more plenty of 
powder, and at a cheaper rate. And theſe reſolutions are agree: — 
able with that maxime, * That the common law hath ſo admea- pl. Com 23. 
ſured the prerogatives of the king, that they ſhould neither take 
away nor prejudice the inheritance of any. And theſe monopo- 
lies being malum in ſe, and agaiuſt the common laws, are conſme 
quently againft the prerogative of the king, for * the prerogative of * Stanf. Pl. Cor. 
the king is given to him by the common law, and is part of the 3 A 
laws of the realm. Which reſolutions were delivered in writing 2 8 
by Popham chief juſtice unto the kings privy councell, as the un- : 
animous reſolution of all the judges, and barons of the exchequer, 
and were by his majeſties privy councell weil allowed of, and ap- 

proved, as Popham chief juſtice reported. Upon theſe reſolutions 
_ theſe conſequents do follow. Firſt, if a man of his own authority, 
or by colour of any commiſſion, licence, or grant, doth take upon 
him to take any ſalt peter in the buildings, or grounds of any other 
ſubject to make thereof gunpowder, in any fort: to lis own uſe, 
_ albeit he covenanteth, or agreeth to ſerve the king of ſo many laſts _ 
of powder: yet ſeeing it is but a purveyance, he cannot fell any _ 
_ Powder thereof made to any of the kings ful-jefts, or make any _ 
private benefit thereof: and if he doe, he may be indifted of dig- 
ging, and taking of the falt-peter at the kings ſu it, and be grievouſly 
\ tined and impriſoned, for that it is a grand treſpas with an high _ 

hand. Seeondly, the party grieved may have his action of treſ- _ 

pbaſſe, and recover damages for the treſpaſſe, &c. according to the 
VVVVVJJVV))JVJJVJJVJJVWwù whom hee CNz 
Complaints made againſt purveyours in parliament. a Roe. Parl. 
* Þ By the ſtatute of 9 R. 2. all ſtatutes made concerning pur- 4 H. 4. nu 111. 
|  veyors be confirmed, and to be put in execution, and that juſtices Eodem anno 81. 
of peace have power to hear and determine their offences. See 9 . 
the fourth part of the Inſtitutes, cap. 8. art. 33. 35. 36. againſt Roc. Parl. 


_—_— 4. 3; anno 9 R. 2. pu 
: carcinall Woolley. 78 5 31. not in print 


7 


Of Felony in wandring Souldiers and Ma- 
e CCC 
1. A LL idle and wandring ſouldiers or mariners, or idle 39 EE ca. 17. 
AA perſons wandring as ſouldiers or mariners, ſhall be re- 

puted felons, and ſuffer as in caſe of felony. 


So as not only he that is a ſouldier, or mariner in deed, but 
be that is an idle wanderer, and takes upon him to be a ſouldier 
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85 


| Wandring Souldiers and Mariners, Cap. 2 5. 


or mariner, though i in troth he be none, is in danger of this law; 


for, as the preamble faith, they abuſe the name of that honourable 


_ profeſſion, 


2. Every idle, and wandring ſouldier or mariner, which com. 


ming from his captain from the ſeas, or from beyond the ſeas, 
that ſhall not have a teſtimoniall under the hand of ſome one 
| juſtice of peace of, or neer the place where he landed, ſetting down 
therein the time and place when, and where he landed, and the 
place of his dwelling and birth, unto which he is to paſſe, and a 
- convenient time therein limited for his pallage, 1s by this act wk 


judged a felon, _ 
3. Or if he hath ſuch a teſtimoniall, and ſhall exceed the time 


therein limited above fourteen days, he is by this act a felon, unleſſe 

he fall fick by the way, fo as after his recovery he ſetleth himſelf in 
ſome lawfull courſe of life, or reſort to the place where he was 
born, or was laſt abiding : but in both thele two caſes he muſt be 
a4 ſouldier or mariner in deed, 


4. If any ſuch idle, and wandring ſouldier, or mariner, or r other ; 


idle perſon wandring as ſouldier or mariner, ſhall forge or counter- f 
feit uch teſtimoniall, he is by this act a felon. 85 


6. Or if he ſhall have with him or them any fach el 


forged or counterfeit knowing the ſame to be 5 771 feit or forged, 
he s alſo by this act a felon. And in both th | 
he that is a ſouldier or mariner in deed, as he that is none, is in 


laſt caſes, as well 


5 danger of this act. 


And the offender ES} any af the articles of this Nature fhall l 


Py not have the benefit of his clergie. 


Juſtices of aſſiſe, juſtices of gaole delivery, and zune bf peace, D 


have power by this act to heare and determine the ſaid felonies. 


But if ſome honeſt perſon valued in the laſt ſubſidie to ten 
pounds 3 in goods, or forty ſhillings in lands, -or fome honeſt free- | 


holder, as by the ſaid juſtices ſhall be allowed, will be con- 


. tented before ſuch juſtices to take him or them into his ſer- 


de indicted, tried, and Judged a as A FRIES and not 1 to * the bes wy 
on pelt of his clergc, e 


Voice for one whole yeare, and will become bound by recognizance, | 
a5 the ſtatute doth N then they ſhall not proceed any further 
againſt him, unleſſe 


| uch perſon retained depart - within the year, 
without the licence of him, that ſo retained him; and then he is to 


Cap. 26. Departing of Souldiers, &c. 


pd 15 C A P. XXVI. 


85 


of Pelonie ; in Souldiers that 7 from their 


"CRT without Licenſe. 


Hils ſtstute i is ; become of lietle . or b ute for the an- 
cient manner of retainer of ſouldiers whereunto that act re- 
ferreth, is utterly altered: for then knights or gentlemen ex- 
pert in war, and of great revenues and livelihood in their countrey, 


with ſuch a number of men: and the ſouldiers made their covenant 


18 H. 6. cap. $4 


5 Eliz. cap. 5. 
extendech it to 
mariners and 

5 e nh 
covenanted with the king to ſerve him in his war for ſuch a time 


with their leaders or maſters, and then they were muſtered before 


the kings commiſſioners, and entred of record before them; and 


that was certified into the“ exchequer, and thereupon they took - 


their wages of the king, as it appeareth by many preſidents of the 


1 exchequer, and may be gathered by the preamble and body of the 
act, and by the Regiſter, where it appeareth, that a writ was framed 


upon that ſtatute directed to a ſerjeant at armes ad capiznd” condluctos 
ad proſiciſcend in obſequium, De. And this was thought an excellent 


military policy, that the ſouldiers, (part whereof were of their own. 
_ tenants) ſhould be choſen and led by knights and gentlemen of 


quality of their owne countrey, with whom they muſt fight in 
War, and live withall in peace, when they returned into their 


cCountrey, in reſpect whereof, the ſouldier would the more cheer- 


| fully and obediently follow his leader, and the leader would the 
more reſpectfully and lovingly uſe his ſouldier when he is abroad, 


See the ancient torme of commiſſions for arraying and ee of 


8 men in © H. 


* By the fatute 
G5 2. * 5 
11. . 


5 the writ | Wy 2 


the Regiſter 191, 
directed to thle 
ſerjeantat armes. 
5 R. 2. Cap. 10. 
Rot. Parl. 5H H. 
n 
like for keeping 1 
of caities and 


By this act the benefit of clergic was not taken away from the = 


delinquent. 


The ſtatute of 2 K 6. cap. 2. 8 only 5 the Gul f 


dier departs after that he hath ſerved the king in his war: and much 
10 an offender ſhall not N * benefit of his clergie. | 


l any biker bein no captain, e PETIT with . 
the king, which ſhall be in wages and retained, or take any 
preſt to ſerve the king upon the ; ſea, or upon the land beyond 
the ſea, depart out of the kings ſervice without licence of his 


Roa 
Rot. Parl. 5 fl. 
4. nu. 24, 25. 
2 E. 6. cap. 2. ay 
renued 4 & q 
© . And Mar. 8 
cap. 3. Þ Ja. 
7 H. 27 = 
3 H. 8. ca 5. 


captain (1), that ſuch departing be taken, deemed, and ad- 


Judged felony. And that all the juſtices in every ſhire of Eng- 


land, where any ſuch offenders be taken (2), have power to 
_ Enquire of the ſaid offences, and the ſame to hear, and deter- 
mine, as they doe and may doe of felony, &c. expreſſed in 
the kings commiſſion to them made, as though the fame of- 


fences were done in the ſame ſhire ; and allo that the departing | 
of luch ſaldiers, and alſo their retainers, if it be traverſed, 0 
| : tried 


* 


864 858 Departing of Souldiers, &c. Cap. 26. 


wied i in the ſame ſhire, where they be for ſuch a cauſe arreſted, 
and arraigned, | 


6 fo. 2. Both theſe acts of 7 H. FR H. 8. are tuall acts, for this 
abe. 5M word [king] includeth LSD n. FOE ; 
Pier 4 Eliz. 211. (1) Without licence of his captain, ] The ſtatute of 3 H, 8. is 
Moithout licence of the Kings lieutenant there. 
| (2) That all the juſtices in every ſhire of England, were any fack = 
55 | an be taken, Oc.] This act of 7 H. 7. extends to all the 

| Kings Juſtices in every ſhire, viz. juſtices of aſſiſe, gaol delivery, 
3 oier and terminer, and of the peace. And if the offender be taken 
[87 ] in the county where the kings bench ſet, he may be indicted, &c, 
„ there; but this clauſe i in 3 H. 8. is reſtrained to juſtices of peace. 
5 8 This clauſe in both the faid ſtatutes is cumulative, and for more 
ſpeedy proceeding with the offender. But admit the offender be never 
2 taken, yet may he be indicted of felony in the county where the 
ee Stanf. Pl. departure was, and if he appear not, he may be outlawed, for by 
cor. fo. 168. c. the firſt clauſe, the offence is made felony, . the ſecond clauſe is 
DR pon ws Oe R and not privative. 1 


85 He or they ſo offending tall not enjoy the here of bis 
5 clergy. - 5 


This branch i in the at of , H. 7. is 3 but in 8 act oe 
1155 31 H. 8. there 1s an exception out of the like branch, viz. of men 
being within orders of holy church. 80 as it ditfereth much, 2 
whether he be indicted upon the one ſtatute, or the other. ; 
Baut obſerve what puniſhment the ancient law of England „ 
5 flicted upon the fouldier that departed from the kings hoſt, both 
Lamb, Inter. before, and ſince the conqueſt. Item qui fugiet d domino, vel fecio fu 
ee Edovardi | pro timiditate belli, vel mortis, in conductione heretochii ſui in expeditime | 
: Fo. 136. 3 navali, vel terreftri, perdat omne quod Suum eft, et ſuam ipfius vitam, et 
: 16. Po mn anus mittat dominus ad terram quam ei antea dederat. For the ex- 
- poſition of Heretochius and Hereſlite, fee the fourth part of the In- Yo 
EEK ſtitutes, cap. Court de Chivalry. © 2 
„„ Naw concerning armour, arme, charges of ſouldiers, mnuſtering 
ee of them, &c, See the ſtatutes. in print of Confirmat. Cart. 25 hs 
I. Vet. Magna Cart. 2. parte, fol. 35. 1 E. 3. cap. 5. 18 E. 3. ca. 
3 25 E. 3. cap. 8. 4 H. 4. cap. 13. 11 H. 7. cap. 7. and 3 H. 8. 
Sa. 5. and 4 & 5 Ph. & Mar. cap. 3. for appearing at muſters, &c. 
3 But 4 & 5 Ph. and Mar, cap. 2. an act for having of horſe, We” 
3 mour, and weapon is repealed by the ſtatute of 1 Ja. ca. 25. 2 
An act not in print, Rot. Parl. anno 6 H. 4. nu. 24, 25. for ar- 
raying and muſtering of men, for watching of beacons, cc. 
Records of e 4H. 4 nu. 48. 7 H. 4. nu. 124. 1H. 
$+ „ 
Book caſes. 48 E. 3 3: 3. 4. 21 E. 4. 17 per Cateſby. 9 E. + 26, 
— lib. eee © LES 
See the ſecond part of the Tnftitutes, Confirmat. Cart. cap. 5. 
uti FO Ls 
Vide Paſch. 16 E. 2. Phelip Maſter del | Hoſpit, de 8. Katherins 
2 in Libro Nico, — 83 b. 
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c Pomp. 88 


c A P. XXVII. 


of Pelony t to marry a . Huſband or Wife, 
the former Huſband or r Wife kving. 8 


F any v perſon (1), or r perſons within his niajeſtien Jominions. 1. Ja, cap. 2. 
I of England and Wales, being married (2), doe at any 
time after marry any (3) perſon or perſons, the former huſ- 


| band or wife being e that chen * ſuch offence mai be 
felony, &c. 8 


| This is ; the firſt att of ben that 1 was made ek puly- 

| 2 Polygamia eſi plurium fimul virorum, uxorumve cannubium. 

The difference between bigamy, or trigamy, &c. and polygamy 

is quia bigamus ſeu trigamus, Oc. eſt qui diverſis temporibus, et fuc- 
teſſive duas, ſeu tres, & c. uxores laluit. ; "TR out duas vel Ne 9 
| fimul duxit uxores. | | PORT 

(1) F any perſon] This how | is general, and extendeth 1 to o all 5 
perlons, of what eſtate, or degree ſoe ver. 

If the man be above the age of fourteen, which-1 is bs" age 1 Seo the x, ga, 
conſent, and the woman above the age of twelve, which 1s her age 60. mw hs _ 
of conſent, though they be within the age of one and twenty, = * 
are within the danger of this law, which appeareth by this, that 
this act extendeth not to a former marriage 1 made within the age of 
conſent, as hereafter ſhall appear. 

Being married, c.] This extendeth to a marriage py fatto, or 
voy dable b reaſon of a precontract, or of conſanguinity, or of aflini= 
ty, or the like: for it is a marriage in judgement of law untill it be 


| avoided, and therefore though neither marriage be de Jar, yet they . 
are within this ſtatute. 


3 (3) Doe at any time mare]. This ſecond manage is meely Te? 
E void, and yet it maketh the offender a felon. 155 1 5 

5 „ 

3H "And the party and parties ry offending, all receive dach y 

. and the like proceeding, triall and execution in ſuch cou 

* 


0 where ſuch perſon or perſons ſhall be apprehended, as if the FP 
WF Offence had deen committed in ſuch county, where ſuch per- 
_ or perſons ſhall be taken or apprehended. 


See before the expoſition of the ſtatutes of 7 H. 7 and 3 H. 8. : 

I concerning departing of ſouldiers,” &c. 

a Out of the generality of this law, there be five exceptions : Firſt, — 2 26. & aft 

- d extendeth not to any perſon or perſons, whoſe huſband or wife The price s 

5 de continually remaining beyond the ſeas, by the ſpace of ſeven che doctors. - 

| Jears together. By this branch notice is not materiall, in reſpect of Pains caſe lib, "x 
the commorancy beyond fea  _ * * 5 

Secondly, it extends not, when the huſband or wife mall abſent 

p. him or herſelf, the one from the other, by the ſpace of ſeven years 

le it uw 12221 within his mpzeſties ee the one of them not 


e 


F 
r 


_ „„ 128 ä 1 
. 5 — — 3 : _ 
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mon law. 


f 


Polygamy. — Cup. 2 


| knowing the other to be living within that time. Here notice i; 


materiall, in reſpect the commorance is within the realm, 


* Thirdly, nor to any perſon or perſons, that at the time of ſuch 


marriage be divorced by any ſentence had in the eccleſiaſticall 
e vn! 88 
There be two kinds of divorces, the one that diſſolveth the 
marriage 4 vinculo matrimonii; as for precontract, conſanguinity, 
Kc. and the other 2 menſa et thoro; as for adultery, becauſe that 


divorce by reaſon of adultery, cannot diſſolve the marriage d vi- 


culo matrimonii, for that the offence is after the juſt and lawful 
marriage. This branch in reſpe& of the generality of the words, 
 priviledge the offender from being a felon, as well in the caſe of 
the divorce a menſa et thoro, as where it is & vinculo matrimonii, and 
yet in the caſe of the divorce à menſa et thoro, the ſecond marriage 
is void, living the former wife or huſband. And if there be a 
divorce @ vinculo matrimonii, and the adverſe party appeal, which 
is a continuance of the former marriage, and ſuſpend the ſentence, 
yet after ſuch a divorce, the party marrying is no felon within this 
ſtatute, in reſpe& of the generality of this branch, although the 
mamatrriage be not lawfull. „% me RM m 


| Fourthly, nor to any perſon or perſons, where the former mar- 
friage is by ſentence in the ecclefiaſticall court declared to be void 
J Orr nr on 


Pifthly, nor to any perſon or perſons, for or by reaſon of any 
former marriage made within age of conſent: hereby it appearcth 
that the makers of the law intended that this act ſhould extend to 


every perſon above the age of conſent. 
If the man be above fourteen, and the wife unde! 
the wife be above twelve, and the man under fourteen, yet may the 


e under twelve, or if 


huſband or wife ſo above the age of conſent, diſagree to the eſ- 


pPovwfals, as well as the party that is under the age of conſent; for 
Fin. 42 Elie, | 
Coram rege. 
Inter Babington 
aud Warner. 


the advantage of diſagreement muſt be reciprocal. And ſo it was 


reſolved by the judges and civilians, Trin. 42 Eliz, in the kings } 


bench, in a writ of error between Babington and Warner. So as if 


either party be within age of conſent, it is no former marriage with 
) oO es tas Lok: 


The offender againſt this ſtatute may have the benefit of his 
=O od ary wy 
5 IF he be a nobleman and lord of parliament, he ſhall be tried 
by his peers, albeit there be no proviſion ſpeciall for it: for of 
common right, (that we may ſay it once for all) in caſe of treaſon, 
felony, and miſpriſion of treaſon or of felony (as hath been ſaid be. 


Marriage in 


ſome fort felony. 


by the com- 


fore) he is to be tried by his peer s. 


I find that by the ancient law of England, that if any Chriſtian 
man did marry with a woman that was a Jew, or a Chriſtian wor 


man that married with a Jew, it was felony, and the party ſo of- 
. fending ſhould be burnt alveoli ane 


Contrahentes cum Fudeis, Fudæ abus, pecorantes, et ſodhmi tæ iu tel 


vivi confodiantur, Oc. Fleta lib. 1. ca. 35. f. Contralenles. 


C. Af. 


Cap. 28. el. Rn N 90 


„of Felony for any having a Plague fore up- 
on him, contrary to Commandment goeth 
jt abroad, & c. e a i a 


I. any perſon infected with the plague, commanded (by x ac. ca. 31. 

L ſuch perſons as are appointed by the act) to keep houſe, ſhall 
contrary to ſuch commandment wilfully and contemptuouſly 

goe abroad, and ſhall converſe in company, having any infec- 

tious fore upon him uncured, ſuch perſon ſhall be adjudged a 

Ont rod corn eh au a 


This is felony, albeit no other perſon by ſuch means be infected, Levit. cap. 13. 
for this ſtatute was made to prevent the moſt horrid and fearful] Numb. cap. 5. 
infetion of the plague. The law was generall, and extended to _— FN, B. 
all eſtates and degrees whatſoever, and was grounded upon the 96.4" ms 1 5 
law of God: and the reaſon of the law of the realme 1s, that the Brag. lib. . 
infectious ſick ſhould be removed from the whole. The party of- f. 421. a... 
tending might have had the benefit of his clergy. Brit. fo. 39. 88. 
| Here is a rare proviſo, That no attainder of felony by vertue of Pleta, 15 e, 
this act, ſhall extend to any attainder, or corruption of blood, or . | 
forfeiture of goods, chattels, lands, tenements, or heredita- parte, nu. 14. 

In this proviſo theſe things are to be obſerved: firſt, that by 
the avoyding of the corruption of blood, the wives dower is im- 
pliedly faved : for where the heir ſhall inherit, the wife ſhall bee 
endowed againſt the heir. Secondly, that there ſhall be * no for- Nota. 
{riture of goods, or chattels, which is rare, and the like we hae 
not obſerved before, and by conſequent the offender may make 
his will and teſtament, and if he doe not, the ordinary ought to 
grant adminiftration of the goods and chattels, as he ought to doe 
Om er EE GO TRE Cn 

Theſe words [to any attainder or] muſt be omitted, and the, _ 
ſenſe to be, to any corruption of blood, for (as it is printed) it 
5, that no attainder of felony ſhall extend to any attainder, &c. 

This act is become of no force for want of continuance, and is 
expired fince we wrote this chapter, therefore to be put out BSE 
de phurge of the juſtices of peace, rt. © 
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E. 4 Core. 


tion of W. 1. 
2Mich. 7 Jacobi 
in curia ſtellat. 
Sir John Hollis 
oO. 
bar. 253. ſimile. 
* W. 2. cap. 34. 


dio, 


Of Felonic in Jaylers by Dures of Imprifn 


Geol in French 


is apriſon, Geo- 
lier a keeper of 
a priſon, An- 
glice, a jayl, or 
„ 
An approver. 
3E. 3. Cor. 295. 


impriſonment made his priſoner become an approver, to appeal 
honeſt men for his own private, of intent to have of their goods, 
when they were committed to his cuſtody, and to retain them in 
priſon without being let to mainpriſe, and the appellees upon his 
appeal be hanged : this is felony in the jayler by the common law: 
but if the appellees were acquitted, then it was no felony, but a 
great miſpriſion in the jayler, which was one of the cauſes of the 
making of this act: for by this act, if the priſoner become an ap- 


Hh * x E. 4. ca. 14. 


20 E. 3. cap. 5 


31 $6 ca. 4. 
„ 41 H. 4. 2. 91. e copplatat d lawfoll fol for tis ot 6 Snattore rel af 
% . 4 . aint or law full ſuit, for culpa eft Je immiſcere rei 


Gee the expoſi- e non pertinenti; (and ſo was 2 it reſolved Mich. 7. Ja. in the ſtar- 
chamber, in fir John Hollis his caſe, by the whole court) much 
more to doe it by dures of impriſonment, moſt of all by a jayler, 
who hath the cuſtody of the priſoner committed to him, to 


28 E. 3 Ca. 3. 


13 R. 2. ſtat. 2. 
1 E. 2. De frang. 


pri ſonam. - 


Br. Cor. 203. 


d Britton, fo. 18. 


1 Fleta, lib. Ig "3h | 
26. verſus fi- 
nem. Mirror 


cap. I, 


$. 9 De homi- 


Law. 


14 E. 3. ca. 10. 


* appellor (3), againſt his will (4), and thereof be attainted, 


this law hath made it felony in the jayler or under- jayler. 
(.) Keeper of the priſon, or under-keeper.] If he be keeper, or un- 
 der-keeper, de jure, or de facto, by right or by wrong, he is withu 


clergy. 


right, whereof the priſoner dyeth, this is felony in the jayler 


Dares of Impriſonment. Cap. 29, 
"CA PF: - £8. 


ment, &c. by Statute, and by the Common 


IV it happen that the keeper of the priſon, or underkeeper 
1 (1) by too great dures of impriſonment (2), and by pain 
make any priſoner that he hath in his ward to become an 


he ſhall have Judgement of life and member (5). 


| Before the making of this ſtatute, if a jayler had by dures of 


prover againſt his will, whether the appellees be acquited, or at. 
tainted, or after the approvement not proceeded with, and whether 
the approvement be true or. falſe, ſo it be by dures of impriton- 
ment, and againſt the will of the priſoner, it is felony. “ For it 
is not lawfull for any man to excite or ſtir any other to a juſt ac. 


enforce him by dures to become an approver. And theretors 


the purvien of this ſtatute, Gp TS RIES 
(2) By too great dures of impriſonment. ] Every impriſonment | 
taken and deemed in law duritia, dures : a little addition to it by the 
jayler 1s toe great dures in thiseaſe. NEE 8 
(3) To become an appellor.] That is an approve.  _ 

(a4) Againſt his will, ] That is, when the priſoner never would 
have done it of his own will, if the jayler, or under-jayler had not 
enforced him thereunto,. 2 oo: „ 

(5) Judgement of life or member.] * Theſe words doe imply fe 


lony. For this offence, the offender ſhall have the benefit of 1 
onoht al 


Q. 


d If the jayler keep the priſoner more ſtraitly then he ought 0 
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N 
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1 fe 
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ght ol 


ler b 


tit 


this ſtatute of 14 E. 3 


Cap. 20. - Papriin or Receipt of Money. 


the common law. And this is the cauſe, (as before hath been : 


aid) that if a priſoner die in priſon, the coroner ought to ſit upon 


him. See before 510 Petit Treaſon, fo. 34. how priſoners are to be 


demeaned. 
How gaoles are rejoyned and united to the office of ſherifs, ſee 
. 10. 19 ee 
Muttons caſe. Adde rent Rot. Parl. 18 E. 3. nu. 43. and 


was it decreed | in Forteſcues 1 in bn ene e e anno 
2 Car. * 


S . 


8 certa ine * 


* W ny galley half Pegs: — k or dockyn. 0 


2 of the Tomy ot: the A lar of 9 H. 5. cap. 6. 
at. 2. 


blanks. 


therefore they only were decried by the ſaid act of 2 H. 6. 


See the ſecond part of the Inſtitutes. Artic, ſuper Cartas N . 
| eap. 20. je EO 
For either of theſe offences of felony the : offender may! have his be 


ing... = 


6 


© nu. 43. 2 "ny Regis in the . chamber, 


TT is ile to ak coin, „ or wn in, and” put i. in 


[92]. 
14 E. 3. ca. 10. 
19 H. 7. c. 10. 
Li. 4. fo. 34. 
Muttons caſe. 


Parl. 18 E. 3. 


Forteſcues caſe. 5 


of F Felon by bringing in, Payment, or Receipt ; 


3 H. 5. cp. 17. 
Stat. 1. Raſt. 

Abb. tit. OY. 
nu. 2 

Z | The reaſon of this law was, Ihr that theſe moneys were - baſe, . 
and not of the allay of ſterling, which was (amongſt others) the 1 

4 H. 5. c. CY 

| „„ 

It is Sas to pay, or receive for payment any money called 

For the better underſtanding of this ſtatute, it is to be 

known, that theſe blanks were white money coyned by king H. 38. 

in France aſter his victory at Agincourt, and league with France, 

whoſe ſtyle then was, rex Angliæ, regens et heres Franciæ. And 

they were called blanks or whites in reſpect of the colour, becauſe 

at the ſame time he coyned alſo a ſalus in gold, the ſalus, being of 

the value of twenty two ſhillings, was of the allay of ſterling: 

but the blanks, which were much more common, being each of 

them valued at eight pence, were not of the allay of ſterling, and = 


2 H. 6. ca, 7 * 
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dee Britton... 
cap. 5. fo. 10. b. 
Ceſt allay eſt ſo- 
lonque le forme 
St | Jug 
- realm. N 5 5] 


& cap. 1; 8 6. 
See inter leges 
Athelſtani. e. 
14. Canuti ca. 8, 


ventibus priſo- 
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Of Felony for Tranſportation of Silver, or Im- 
Fee of ne EVIL MONEY; GEE. 


Mirror; . 1. C. 
3. Inter les arti- 
cles de viels roys 
-- ardent... -- 
Kot. Parl. 17 
E. 3. nu. 15. not 
printed, 


125 | Mirror. ca. 1 f. 5 
conqueſt. 


Fleta, lib. 1. ca. 


22. Glanv. Ii. 14. 
62, Of whit - 
weight and allay 
the kings money 
J) 
„„ e 13. 
9 Hl. 5. ca. 11. 
See before cap. 
Treaſon. Verb. 
Sa monye. 
See the ſecond 
part of the In- 
ſtitutes. Artic. 


ſuper cartas 


=. 
b This is felony. 
See the like in 
the ſecond part 
of the Inſtitutes. 


1 E. 2. De fran- 


nam. 14 E. 3. 
. Ke 


© The reward of gils ferront lour offices plus diliagement et plus loialment, i 
the ſearchers | 
if they be dili- 


gent, &c. 


Dok oe 


D EFENDUE fit que nul argent ſerra tranſport hors del 


 Teſceuire de lour bone gree, ifſint que nul argent ſoit portes hars di 


fignes es ports de miere, et ailours, ou mieſter ſerra, de faire (0 
ſerche que nul argent ſoit portes hors du roialme en monoie 1 at- 
 foit cy hardy b de porter fauſſe et malvois monoie en roialme, 
fur paine de forfeiture de vie et de membre, et a faire eſchangis 


value. 


De Tun ſportation of Silver. ; Cap. zi. 


" "CAP, Et” 


4 This was the ancient law of England long before the con- 
ge,. . „ e eos 


At the parliament holden anno 17 E. z. as well the tranſport. | 


tion of ſilver, as the importation of falſe and evill money, 1s en- 


acted by authority of that parliament to be felony. And alſo if 

the ſearchers mentioned in the act be aſſenting to the bringing in 
of falſe money, or willingly ſuffering filver or money to be tran- 
ported, it is alſo made felony. But becauſe this act was never 


printed nor tranſlated into Engliſh, and for that there be other things 


obſervable, enacted thereby, worthy to be known, we will tran- | 


ſcribe the ſame, de verbo in verbum in proprio idiomate. = 


Le parliament tenus a Weſtm. a la quinzemede Paſch. 
du raign noſtre ſeignior le roy Edward tiers apres le 
VV 


ITE A accorde eſi de faire une monoie des bones ęſterlingi 
en Engleterre du pois et del à alay del auncient ęſterling, que 
avera ſon cours en Engleterre entre les grandz et la comune 
de la terre, et la quele ne ſerra portes hors du royalme dengleterre 
en nulle manere, ne pur quecunque cauſe que ceo foit, Et en caſe 
gue les Flemings voillent faire bone monoie dargent groſſes ou autres 
accordant en alay es bones eſterlings, que tiel monoie eit cours eu 
Engleterre entre merchand et merchand et autres qi la vodroient 


Item eſt accordes et aſſentus, que bones gents et loials ſoient - 


trement, forſpris que les grand quant ils vont per dela quls peu. 
ſent aver veſſeals dargent pur ſervir lour hoſtels : Et que nul 


a ceux g paſſeront la miere d'or pur lour tones Elterlings a la 


Item aſſentus eſt et accordes, que les dits ſercheours, per call. 


erent la tierce partie de tote la fauxe monie, gils purront bare 
e | JJ Oey are > 5 


+ — — 


Cap. 31. Tranſportation of Silver. | 


tient la tierce partie de la bone monoie quele ilz troveront en la 
micre paſſent hors de la terre. Et en caſe qils ſoient troves ne- 
gligents ou rebealx a titux ſerches faire, * que lour terres et te- 
nements, biens et chateux ſoient ſeiſes en la main le roy, et lour 
| corps pris, et detenus tangue ils eient fait fine au roy pur lour dij- 
obeiſance. Et en caſe quils ſoient * . de porter tiels fauxe 
nonoie, et de ſueffrire ſachantement largent ou monoie autrement, 


lit) eftre meſnes hors du roialme, cient judgement de vie et de 
nembre. SE e F 


be 8 


| ſea, of gold for their good ſterling to the value. 


becauſe they may doe their offices more diligently and more 


porter deins le roialm a lour proffit demeen : et en meſme la manere 


(forſpris que les grandæ quant ilz vont per dela gils penſent 
aver veſſeals dargent pur ſervir lour hoſtels come de ſuis ęſt 


d the puniſh- 


ment of them if 


they be negli- 
gent, &c. | 


© Their aſſent to 
the bringing in 
of falſe money, 
or wittingly to 
ſuffer ſilver, or 


money, &c. to 


be tranſported, is : 


Item, IT is accorded to make money of good ſterling 

in England of the weight and allay] of the ancient ſter- 

ling, which ſhall be currant in England between the great 
men and commons of the land, and the which ſhall not 
be carried out of the realm of England in any manner, nor 
for any cauſe whatſoever. And in caſe, that the Flemings will 
make good money of ſilver groſſe or other, according, in alla 
of good ſterling, that ſuch money ſhall be currant in England 
between merchant and merchant, and others, who of their W m 
accord will receive the ſame, ſo that no filver be carried out of 


Item, It is accorded and aſſented, That good and lawfull 

men be aſſigned in the ports of the ſea, and elſewhere, where 
need ſhall be, to make ſearch, that no filver be carried out of 

tie realm in money or otherwiſe, (except chat the great men 

may when they goe out of the realm, have ſilver veſſels to 
ſerve their houſes) and that none be ſo hardy to bring falſe and 

ill money into the realm upon pain of forfeiture of life and _ 
member, and to make exchanges with them, that ſhall paſſe the 


Item, It is aſſented and accorded, that the ſaid ſearchers, T 


| lawfully, ſhall have the third part of all the falſe money that 
2 they can find to be brought into the realme for their own be- 


of the good money which they ſha 
out of the realm. And in caſe they ſhall be found negligent 
or diſobedient in making ſuch ſearches, that their lands and 


ver for the great men when they goe out of the kingdome 


nent 3 and in the ſame manner hey ſhall have oy Biel part 
find upon the fea paſſing 


tenements, goods and chattels ſhall be ſeiſed into the kings 
hands, and their bodies taken and detained untill they have 
made fine to the king for their diſobedience. And in caſe 
they ſhall be aſſenting to the bringing in of ſuch falſe money, 
or wittingly ſhall ſuffer filver or money (except veſſels f 


o ſerve in their houſes, as before is faid) to be tranſported _ 
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93, Inter les 
artic. per vieles 
royes ordeins. 
Defendu que nul 
de ameſnalt 
lleyne hors del 


een . 


. Cap. 12. | 


3 


= Tranſportation of Wool. Cap. zz. 


out of the realme, they ſhall have judgement of life and 


T The offenders in caſe of felony made by this act may have th 
CC T 


of Felonie for carrying of Wooll, Woolfel, 


27 E. 3. eap. 3. 


the ſtatute of the 


| realmes 


| Leather, or Leade out of the Realme. 


ATO merchant, Engliſh, Welch, or Iriſh, ſhall carry any 


4 manner of wools, leather, woolfels or lead, out of the 


Ry ſaid realme and lands, upon paine of forfeiture of life and 
member, nor ſhall tranſport aiiy of the ſaid wares or merchan- 
dizes in the name of merchant ftrangers, nor ſhall ſend or hold 


their ſervants, &c. in the parts beyond the ſea to ſurvey the 
ſale of the ' ſaid wares or merchandizes, or to receive the 


money coming of the ſale of the fame, nor take payment of | 


gold or ſilver, nor of any other thing in recompence or com- 


mutation, or in the name of payment in the parts beyond the 


ſea out of the realme and lands aboveſaid of merchandizes 
ſold in England, Ireland, or Wales, touching the ſtaple, but 
that all ſuch payment ſhall be made in gold or ſilver, or mer- 
chandizes in England, Ireland, or Wales, where the contra 


was made, upon paine of life and member.. 


= That no merchant privie nor ftranger, nor any other, of 
what condition that he be, go by landor by water towards wines, 


or other wares or merchandizes coming into our ſaid realme 
or lands, in the ſea, nor elſewhere to foreſtall or buy the fame, 
or in other manner to give earneſt upon them, before that 
they come to the ſtaple, or to the port where they ſhall be dif 
charged; nor enter into the ſhips for ſuch cauſe, till the mer- 
cChandizes be ſet to land to be ſold, upon paine of loſſe of lit: 


and member. 8 5 3 
No merchant privie, ſtranger, or other ſhall carry out of 
our realme of England, wools, leather, or woolfels to Bar- 


wick upon Twede, nor elſewhere, nor into Scotland upon the 
like paine, nor that any merchant, nor any other ſell his wool 


| woolfels, or leather, to any of Scotland, nor to any other to 
carry into Scotland: upon the like paine. 


It the merchants or other people of Ireland or Wales, aft! 


they be in the ſea with their merchandizes, do paſſe to a 


Place, other then to the ſtaples in England; it is felony. ., 


3 ay — 


No merchant, or other ſhall make any conſpiracie, confede- Cap. 25. 
racy, &c. or ill device in any point, that may turn to the im- 5 
peachment, diſturbance, defeating, or decay of the ſtaples, 

&c, and if any do, and be thereof attainted before the major 
and miniſters of the ſtaple, or other whom the king ſhall 
afſigne, he ſhall incurre the paine of loſſe of life and member. 


| ml Englois paſſera {a mere ove leynes, quire, pealtz lanuts, ne 7 E. 3. © 3» 
per auter, ſur peine de forfeiture de vie et member, terres et tene- pull. 
ments, biens et chateux: eſt accord que la forfeiture de vie et 


| fot impeach por tiel forfeiture de vie et member, cibien in temps 
paſſe come - avenir, la forfeiture des terres et tenements, biens et 


chateux efleant en ſa force. The fame in Englith. 


Alſo, where heretofore it was ordained in the ſtatutes of the 
ſtaple, that no Engliſh man ſhould paſſe the fea with wools, 
leather, woolfels, nor by other, upon paine of forfeiture of life 
and member, lands and tenements, goods and chattels. It is 
accorded that the forfeiture of life and member be ouſted in 
the whole in the ſtatute of the ſtaple, and that no man be im. 
peached by ſuch forfeiture of life and member, as well in times 
paſt, as to come, the forfeiture of the lands and tenements, 

By the expreſſe letter of the body of this law, the forfeiture of 

life and member is ouſted de tout in the ſtatute : therefore it is 
hoiden, that the felony is taken away throughout the ſtatute, but 

the forfeiture of lands and goods remaineth by the expreſſe letter of 


— 


this act. ws 


at Callice, without the kings licenſe, upon paine of felony, &c. MT 
And that as well commiſſioners aſſigned, as the juſtices in every 
county where ſuch wools and woolfels ſhall be ſo carried out, 

have power and authority to enquire of the premiſes, and them 


Jo hear, and determine, &. 


But this act extendeth not to wools which ſhall paſſe the ſtrait 
of Marroke. And this is a perpetuall law, and cannot be expired, 
x it is ſuppoſed in the laſt impreſſion of the ſtatutes at large, but it 
txtendeth only to wools and woolfels. The offender herein may 

we his clergie. - . Ts 


And for the better underſtanding of ancient ſtatutes and records 


Mag. Carta, 
2 part. fo. 31. 


taines but twenty ſix ſtone, and every ſtone fourteen pound, where 
| Saccus lane. 


eſore it was * twenty eight ſtone, _ 


ang halfe a ſack of wool. Sarpler, ande ſarpleia, is allo halfe E. 3. 
« ack, and is derived from the French word ſarpillier, which ſig- 3% 55+ 


Cap. 32. Tranſportation of =—_ "ob 


Item, ou auterfoitz fuit orden en * lſtatuts de leflaple que 38 E. 3. cap 6 
&c. ſtat. Sta- . Lay | 


member ſoit ouſte de tout en leſtatute de laſtaple, et que nul home 8 [96] 


By the ſtatute of 18 H. 6. no man ſhall carry wool, or 18H. g. cs. 
woolfels, out of this realme to other places, then to the ſtaple Stanf. Pl. Cor. 


concerning wools, it is neceſſary to explaine certaine words and “ Compof. de 
ermes, By the ſtatute of 25 E. 3. cap. 9. a ſack of wool con- Ponderibus vet. 


Fochet of wool, unde pochettum, that is, a little poke or ſack con- Rot. Parl. 7 


args i EET x 


g6 


d Compoſit. de 
ponderibus, ubi 


| niſfleth a wrapper, within which wrapper halfe a fack is con- 
A weigh of wool, unde waga, is halfe a ſack. | 
A tod or toit of wool, unde toddum lane, con 


A todo unde toddu; taineth two ſtone, 
and is derived from the French word toilet, which is a wrapper, 


within which by uſage two ſtone of wooll is foulded : ſome fetch 
it from the Flemmiſh word dodderem, which ſignifieth nefere, to 
| weave, becauſe it is woven into cloth. Petra lanæ is a ſtone 
of wooll, fo called 


d 


„ becauſe the weight, being a ſtone, containey 
. o Epos 


ee A. - «| 


| Againſt Tranſportation of Iron, Braſſe, Copper, 


Latten, Bell-metall, Pan-metall, Gun- 


metall, or Shroofe-metall, (Tinne and Lead 


enz excepted.) 


28 E. 3. caps 3. 
33 H. 8. cap. 7. 


S kũb 
parliament upon the penalties therein expreſſed. And hereby 


2 E. 6. cap 37. 81 


Zee the penalties 


| * the Katu tes | 
3 e ene And we have obſerved, that God hath ble 
Which are : de of | 
thought to be traffick, that no other part of the Chriſtian world hath the like: 
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— . us. 
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too weak, 
Ferrum a fe- 


kriendo. 


Saxon word, in 
old French, Ma- 


e rem, unde Ma- 
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. remium, La- 
tine, ligni ma- 


is prohibited the tran 
neceſſary law, and worthy of due execution. 
ſſed this realme with 
things for the defence of the ſame, and maintenance of trade and 


portation of any gunnes whatſoever, a 


viz. Iron to make gunnes, &c. more ſerviceable and perdurable 
then any other. Secondly, timber for the making and repairing of 
Timber is a Our navie, and eſpecially of the knees of the ſhips, better then any 
other. Thirdly, * our fullers earth is better for the falling of ou 
cloth, then any other. Fourthly, our wooll makes better cloth, and 
more laſting and defenſible againſt winde and weather, then the 


wooll in any nation out of the kings dominions 5 and many ot] 5 


teria, vel lig- ſpeciall gifts of God. 


num ædificato- 
Hum. 
Terra fullo: 


Dn 37 E. 3. cap. 19. 


and pray, that none of theſe may be trau 


hut here will we ſtay, 
ported for many inconveniencies, that will follow therenpon. 


CAP. INF 
Olf Felony for ſtealing of a Faulen. 
VERY perſon (1) that findeth (2) any falcon (3), ter 
— celet (4), lannner, or laneret (5), or any other falcon, 
that is loſt of his lords (6), that forthwith he ſhall bring 


to the ſherif of the county, and that the ſherif make procla- 
mation (7), &c. and if any ſteal any hawk (8), and th 


Cap. 34. > Stealing of | Hawks. 


thing. 


The ſtatute of 34 E. 3. inflicted the penalty for the concealing 
and taking away of the hawk, two years impriſonment, and the 
price of the hawk to the lord, if he hath wherewith, and if not, 


tc ome wany. 5, gd abt; 
The new printed book of the ſtatutes at large, in ſtead of theſe 
words, (or any other falcon) hath, or any other hawk, 5 


this act to any hawk whatſoever. And the manuſcript to auſfor or 
autor, a goſhawk, whereas in truth, this law extendeth only to ſuch 
as be of the Kkinde of faulcons, being long winged hawks, which 


hawk, as the goſhawk, the tercel of the goſhawk, the ſparhawk, 


ing a generall law, the judges are to take notice thereof: and that 
which I have ſet down, as the words of the law, agreeth with the 
the afl. 


perſons of what degree or ſex ſoever. 


or fold her, was no felony, but by this at. 


con, it appeareth t 


and the tercell, which is called a jerkin; and the lanner is called 


this acc. 


5 gentill, the male of the faulcon called zerciolus, quia tertia 
ap we fit femella, becauſe the tercell is a third part leſſe then 


tet it is ſaid, or any other faulcon. 


albeit theſe hawks, that ſhall be ſo loſt, have no vervels, yet. 


carry away not doing the ordinance aforeſaid, it ſhall be done 
of him as of a thief that ftcaleth a horſe (9) or other 


34 E. 3. cap. 22s , 


e ſhall the longer abide in priſon. This act of 37 E. 3. maketh 


I have, ſeen ſome manuſcripts (in theſe words) in the original 
tongue, wherein the ſtatute was publiſhed. Que quecunque perſon 
que trove faucon, tercelet, lanier, ou lanyret, auſtor ou anter faucon. And 
| both theſe differ from the truth of this law. For the firſt extendeth 


many times by flying far off are loſt, and not to any ſhort-winged 


&. And in the body of the act this word (faulcon) i ever uſed, 
and not this word (hawk) as hereafter appeareth. We would 

have been glad to have cleared this point by the record of the par- 
lament roll, but the roll of this a& is not to be found, and yet be- 


frſt impreſſion thereof, and with all ſucceeding impreſſions faving _ 


97 f 


Printed for the 


| ſociety of ſta- 


tioners, 1618. 


See hereafter, 
cap. Larceny, 
verb. Perſonall 
goods, c. 


principis. 


(1) Even perſon. ] This is a generall law, and extendeth to al! 


| (2) That findeth.) Note by the common law the felonious tak- 
ng of any hawk long-winged, or ſhort-winged, from the peark, 
c. or from the perion of any man, with a mind to ſteal her, is 
wbbery : but the finding of a faulcon, though he concealed, denied, 


(3) Any faulcon. ] By this and the laſt words, or any other ſaul- 2 
at only faulcons are within this law, as beſides 
tioſe that are here named, the gerfaulcon, girefalco, or ardearius, 


faluncalus. But the merlyn, which is called &/alo, and the hobby _ 
eing not of the kind of faulcons they are not within this ſtatute, 
neither is any ſhort-winged hawk, as the goſhawk, the tercell of 
ue goſhawk, or the ſparhawk, c. as has been ſaid, within | 


(4) Tercelet.] This is the tercell of the faulcon, called a ter- 


1 (5) Lanner and laneret.) "Theſe (as hath been ſaid) are of the 
nd of faulcons, which appeareth not only by the name falcunculus, 
ut by the words of the act, for having named the lanner and lane- 


I 


muſt the Eiider carry them to the ſherif, for vervels are not re. 


5 the word in the original . 5 Which ſignifieth as well a Pro- 
prietary, as a lord. 


3 10 E. 4. 1. 


| J R. 2. barre 


241. Lib. 
108 Sir 


fo. 


Jen. 


"5 14 El. Dier, 30. 


Fines caſe. 


| Lib. 7. fo. 17. 
2 in caſe de Swans. 


[9]. 


| came to the hawk by finding. See more hereof in the chapter of 
38 larceny. A hawk that is not reclaimed is nullius in honis, but oceu- 
panti conceditur, and he that firſt getteth the hawk enjoyeth it. 


55 : muſt. make proclamation 1 in all the good towns of the county that 
he hath ſuch a faulcon in keeping. Secondly, if none come to 


Who ſhall be 
accounted in 
law agent!-manz 

| Hee the ſecond 


part of the In- 
fſtitutes the ſta- 
tate of Addi- 


tions. 1 H. 5. 
E. 5. 
C. 23. 3 Jacs 


ca. 4. verb. And | 


of — it a TIE: gent. 


15 | his c 


5 5 2 horſe ſhould have had his . See Stanf. Tl. Caron | 
. 


ſave himſelf from felony, is forthwith (the word in the original 
is maintenant ) after his finding to carry the hawk to the ſherif, 


but ned. that 1 is by vervels, or by mar ks, or BY other pro 

 Conftables e aſe. £0 the ſherif. 

8 . ing away of the hawk, not bringing the ſame to the ſherif accord. 

ing to this ordinance, i is agjui 

yet if a man finde goods, an 
felony. | 


| feree natura, and reclaimed for delight and pleaſure (for they may 


| horſe, or any other thing of profit :. but the nn 


Lone) the ſlierif ſhall have the falcon, paying reaſonable coſts, Ke. 


owner within four months, then he ſhall have the faulcon, paying 
2 reaſonable coſts, &c. 
two latter branches, the laſt printed. book hath this word (hawk:) 


before 
1 825 but in the originall, and all the other printed books, the word 3 


Stealing of Hawks. Cap. 0 


quired by this act. The only thing that the finder is to doe, to 
(6) That is loft of his lords.] Lords are taken here for the owners, 


(7) To prove reaſmatly.] This i is not. intended rel to the 
2 ſenſe of this word (proof) that is, by a jury of twelve men, 


(8) And if any fleal any Leak e. 1 The concealin g and carry. 


175 a ſtealing by this act. And 
conceal or deny them, it is no 


(9) A. 7 a Hef that 22 4 heb} But yet by the common 
law one hath not as good and abſolute a property in hawks, being 


become wild again, and return to their naturall liberty) as in a 
and carry- 
ing away of the hawk reclsimed, being found was no telony before 
this ſtatute, no more then any thing of profit, becauſe the party 


In this act four things are to be obſerved. Firſt, that the ſber! 
challenge the ſaulcon within four months, if the finder be un. 
der the degree * of a gentleman (which here is called wn fp! 
Thirdly, if the finder be a gentleman, and no challenge by tz 
Fourthly, it is to be obſerved, that in theſe 


(falcon) under which word, all the reſt mentioned in this act are 
included. | 


For this 8 of felony the offerider ſhall ler 8 beueßt of 
clergy, for at the time of the making of this act he that has 


\P, 


Cap. 36. Buls of Excommunication, &c. 


* A P. XXXV. 


Congregations, &. "I Maſons i in their generall | 


mers vane &c. 


[7 is na. PRrY eſtabliſhed that no congregations and 3 H. 6. ea. 1. | 


confederacies ſhall be made by maſons in their generall | 


chapters and aſſemblies, whereby the good courſe and effects 
of the ſtatutes of labourers are violated and broken, in ſubver- | 
ſion of law; and if any be, they that cauſe ſuch chapters and 


felons. be 


the good courſe and effect of the ſtatutes of labourers were there- 


by violated and broken. Now all the ſtatutes concerning labourers 
before this act, and whereunto this act doth refer are repealed by 
the ſtatute of 85 Eliz. cap. 4. whereby the cauſe and end of the 
making of this act is taken away, and conſequently this act is be- 
come of no force or effect: cefſante ratione legis, ceſſat 2 3 
And the indictment of felony upon this ſtatute muſt contain, that 
| thoſe chapters and con wt ge were to the violating and break- 


ing of the good courſe and effect of thoſe ſtatutes of labourers, 


which now cannot be ſo alledged, becauſe thoſe ſtatutes be re- 
pealed. Therefore this would be put out of the * of Jens 
3 of Peace written a by * . maſter Lambard. 


| congregations to be allembled and * — be * ; 


| ep 2 F. 3 de fer- 3 
| The cauſe 8 this offence. was made Sans: is, for that 


vientibus, ca. 1. 


Kc. 25 E. 3. De 
ſervientibus c. 1. 
&c. 5 El. ca. "Ip 


Ceſſante cauſa _ 
ſeu ratione legis 
ceſſat ipſa lex. 5 
r 
Per Fineux "I BE 
mile. 27 H. 83. 
4. b. Aide ſimile 
10 E. 3. 8. Ac- 


count per Shard. 


26 H. 6. Exa- 
mination 14. _ 
Lambard, page 
„447 vide Stanf. 


3 65 | *. b. : 


. A p. XXXVI. 


munication, & c. , 


J. any man ix) 8 or 1 into this realm, or the 1 


power, any ſommons, ſentence, or excommunication (2) 
againſt any perſon of what condition that he be, for the 
cauſe of making motion, aſſent, or execution of the ſtatute 
of proviſors (3), he ſhall be taken, arreſted, and put in priſon, 


ay prelate make execution (5) of ſuch ſommons, ſentence, or 


bu 


of ee: by W in of Buls of Excom- 


13 R. 2. Stet. 3 
cap. 3. | 


| and forfeit all his lands and tenements, goods and chattels _ 
for ever, and incur the pain of life and member (4). And 3 


communication, that his temporalties be taken, and abide in the | 


kings hand till due redreſſe and correction be thereof made. 
| | 1 3 ; 1 And 
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| Buls of Excommunication, &c. Cap. 36. 


And ir any perſon of leſſe eſtate then a prelate, &c. make ſuch 
execution, he ſhall be taken, arreſted, and put in priſon, and 
have impriſonment, and make fine and ranſome by the diſere- 


- tion of the wed os councell. 


By the common ow when any perſon, either ecclefiaſticall or 


| temporall, ſhould by pretext of forain power impugne or attempt 


to fruſtrate any of the laws of the realm, there lieth a writ called 


| od jura regia: if it were by an aan 28 55 beneficed 


5 nei fo. 67. 


5 Ibidem, 60. 5 
| Ibis. 6x, b. * 


| within this realm, then the writ 15. 


Rex, c. ſalutem. Turbamur, nec immerita, e et movemur dum illi qui 
"fi neftro degunt dominto, et ibidem beneficiis et redditibus honorantur, quy 
 pretextu in defenſione, et tuitione jurium regia corone noftre ipſot ms 


_ affiftere condeceret, eadem jura erectis Contra nos cervicibus icin 


Jatagentes pro r 6 impugnar Gy ee 8 
The general writ is, Rex, Sc. ad jura coronæ 3 integra et illeſa 
pro viribus conſervanda, eo amplius curam et operam adnibere nos con- 


venit fgudlioſam quod ad hoc eft debito aftri ingimur vinculo juramenti, et 


alios conſpicimus, ad igſorum furium enervationem anhelare and par- 


_ ticularly againſt proviſions. So as proviſions, &c. were, as by 
_ theſe writs it appeareth, againſt the common law of the realm, but 


ſufficient puniſhment was not een inflicted: therefore this, and 


other ſtatutes were made. 
And here it is worthy of Contderinion, how. the 1 of Eng: 


: land are not derived from any forain law, either cannon, civil, or 


other, but a ſpecial law appropriated to this kingdome, and moſt 


accommodate aud apt for the good government thereof, under which 


it hath wonderfully flouriſhed, when this law hath been put in due 


execution: and therefore a8 -by ſituation, ſo by law it is + wu 


„ aid, 
* Di- Corbe & 
viſos legzibus. 5 


© FOR we toto * divi io or be 8 3 
(i) If an an * mar. ] Though theſe words be generall,) yet they ER 


not to eccleſiaſticall perſons, becauſe. there 18 + ſpecial . for 


1 them after in the act. 


(2) Any ſonimons, . or excommunication. r Hereby are pro- 


5 kibited the popes buls of any ſentence or excommunication, Kc. 


1.567 1 


11 . . 8 A 
5 tif. 6. 20 Aſſ. 


p. 3. 19 E. 3. 


5 3 non * | 
miſit. 7. Brook. 
 Premuzire 10. 


11 H. 4. 69. 16. 


246 H. 4. 1 
e. 
. 


35 H. 6. 42. 


P. N. B. 64. f. 
Lib. 5. fo. 12. 


in Caudries caſe. 
MW. 2. cp. 
1 E. 2. de frang. 


priſonam. — 
28 E. 3. cap. 3. 
TY 13 R. 2. ſtat. 2. 


ca. 3. 9 E. 4. 26. 


Br. Cor. 203. 


_- proces of ſummons. 
Ic appeareth by our books that the bringing 1 any bull of ex- 


5 communication irto the realme againſt a ſubject, was againſt the 


common law of England, in reſpect it gave way to foraine autho- 
_ rity. And ſo it was holden in the time of E. 1, and! E. 35 &c. long 
before this act, and ever ſince. 

(3) Or execution of the ſaid Haute f provi jor viz. 2 T: E. 3. de 
proviferibus. See 25 E. 3. cap. 22. 27 E. 3. cap. r. 38 E. 3 
ſtat. 2. cap. 1. & 4. 

(4) Tncurie the paine of [ fo and 3 1 :A That is, of felony 
as hath been often ſaid- before. This puniſhment is altered by 
the ſtatute of 13 Eliz. . 2. as hereafter f in this chapter ſhall 
appeare. | 

(5) And if any 3 * POETS 276.1. This 195 the next 
following brench extend to eccleſiaſticall perſons. The puniſhment 
in both theſe branches, and in the former alſo is altered by the ſta- 
tute of 13 Eliz. cap. 2, For thereby this offence 3 is made bigh = 

| e Tore RE, WI 


| 


Cap. 38. Recuſants concerning Abjuration. 1 5 8 101 


fon, v as well in perſons eccleſiaſticall, as temporall : which act, r 5. £ „ 
nd the F th f | 2 LN 36, &c. De jure 
and the cauſe of the making thereof Tan may reade in the caſe de rag r 


jure regis cclſi lie, ali ſupra. 


Of Felony in receiving a Jeſuite, Seminary | 


Wy Prieſt, &c. Is 


WE 


B e eee, ſhall wittingly and willingly re- 
£4 ceive, relieve, comfort, or maintaine any jeſuite, ſe- 
minary prieſt, or other prieſt, deacon, or religious, or 
eccleſiaſticall perſon (made by authority from the ſee of Rome 
ſince the feaſt of Saint John Baptiſt, an. 1 Eliz. borne with- 
in this realme) being at liberty and out of hold, knowing him 
to be a jeſuite, &c. ſhall for ſuch offence be adjudged a felon 
— , 


Th he cauſe of the making of this ſtatute of 27 Eliz. againſt e- 
ſuites and ſeminary prieſts, &c. and their receivers, you may reade 
at large, lib. 5. fol. 38, 39, in the caſe De jure regis eccleſiaftico, 


of Felony in Recuſants concerning Abju- | 
J 888 


JF any recuſant) other then a Popiſh recuſant or a feme co- 4; Elie, cap. 1. 


I vert) which by the tenor and intent of this act is to be 

a abjured, ſhall refuſe to make abjuration, or after ſuch ab- 

Juration made ſhall not goe to ſuch haven, and within ſuch _ 

time, as is by this act appointed, and from thence depart out 

of the realme, according to this preſent act, or after his de- 
parture ſhall returne into any of her majeſties realmes or domi- 
nions, without her majeſties ſpecial licenſe in that behalfe firſt 

obtained; that then every ſuch perſon ſo offending, ſhall be ad- 


judged a felon, 


It any offender againſt this a& before he or they be required to 
make abjuration, repaire to ſome pariſh church, on ſome Sunday or 

feſtivall day, and then and there heare divine ſervice, and make ſuch | 
ſubmiſſion as by the act is preſcribed ; then the ſaid offender 1s | 
cleerly to be. diſcharged. © kde ar reds 


27 Elize cap. 2. 


; Clergie taken 1 
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TH 
INT. 


| a Eliz. cap. 4 


Dangerous Ng Gb: 40. 


The offender ſhall forfeit his goods and nt, and his lands 
during his life only, the offence ſhall work no loſſe of dower or 
corruption of blood, and the heire to inherit. The offender ſhali 
-y have the benefit of his — e 1 


c< A 75 XXXIX. 


E F clonie i in Egyptians, * 


"ach bi and. F any outlandiſh raps calling eilen or 1 called 

| Mar. cap. 4. Egyptians, ſhall remaine in, this realme, or in Wales, one 
5 Eliz. cap. .  moneth, at one or ſeverall times: and if any perſon be- 
ing foirteene yeares old, which hath been ſeen or found in 

the fellowſhip of ſuch Egyptians, or which hath diſguiſed 

him or herſelfe like to them, ſhali remaine here or in Wales 


by the ſpace of one moneth, either at one or ſeverall times, it | 
18 felony: N e | 


The offender hall not t have the denefit of hs ve. 5 


Of F clonie in » dangerous Rogues. 


5 397 Enz. cap. 4. rr any dangerous rogue that was baniſhed the realme 1 
SF a od od B - adjudged perpetually to the gallies, have returned into 


the realme without lawfull licenſe or warrant, it is fe- 


1 lony: the yp to be ined where the aner is e El 
5 hended. TY Bo 


The offender may have the benefit of his dee. 2] 


: 1 any rogue after he hath boos branded in open | ſeſſions 
with a Roman R. upon the left ſhoulder, or ſent to the place 
of his dwelling where he laſt dwelt by the ſpace of a peafe, 
or the place of his birth, to be placed in labour, have offended 
againe in begging, or wandering contrary to the ſaid ſtatutes, It 


is felony, to be tried i in the county where the offender ſhall be ; 
taken. _ | mo 


2 oe; * 7. 


The offender n this branch mall x not + hairs the benefit of is 


Deut, « ca, 15. v. clergie. 


44. Mirr. cap. 1. „ 400 crit inter voc, . mall be no begger among you. — 
S3. Inter les Art. Ordeine fuit que les povres fuiſſent ſuſteinus ter les parſons, rector 


per viels royes 
. ordeins. 


et tes pay edlen Oy N. nul ne . 421 d FR" de ere 


Se 


is 


ec 


GY} A ws” p_-:.:. 6 


Cap. 42. Conveying of Sheep out of he Realm. 4 02 | 


| See an ancient ordinance in 50 E. 3 concerning ribauds and Rot. Par. 50 k. 


qurd beggers, that they be driven to 10 occupations or {eryices, 3. nu. 61. 
or role Place from WI woke came: - 17 3 


CAP. ALL, 


of Felonie by Porgerie in the keond Degree. bo 


1 any perſon or perſons being once bee of any of the 5 ls cp. * 5 


forgeries mentioned in the act, ſhall after ſuch his, or their con- 
demnation, eft- ſoones commit or perpetrate any of the ſaid of- 
fences in forme in the ſaid act mentioned, that then every ſuch ſe- 


| cond offence ſhall be adjudged felony. But no attainder of this fe- 


lony ſnall extend to take away dower, nor to corruption of blood, 
or diſheriſon of the heire, 


In 43 Eliz. Markham was attainted of felony upon this Markbams wy | 
branch in the kings bench for a ſecond forgery of many of the coram rege. 


mannors and lands late of Sir Thomas Greſham kniglit, and wa 45 — 


executed therefore. l 
This felony is to be beard and en before: juſtices of 1 Hil. e 


dier and terminer, and juſtices of aſſiſe in their circuit. And al- ram rege. 


beit that juſtices of peace have power to heare and determine fe- Lib.g.fo. 118.5. 


Smiths caſe. 


lonies, treſpaſſe, &c. yet are they not included under the name of 3 Mar. Br. tit. 
juſtices of oter and terminer: for juſtices of oĩer and terminer are e Term, . 
known by one diſtinct name, and juſtices of peace by another. 
But che juſtices of the kings bench are Juſtices of ojer and t terminer | 


within this ſtatute. _ 
| The offender ſhall not have the benefit of his its a „ 
See hereafter in the expoſition of this ſtatute for the firſt ok. . 
— where incidentiy n ſha be more : ind concerning the {8 5 
cond offence. e „„ . . 


EC A v. Xn, 1 


of F Felay 6 PR conveying oc any ET alive out 2 


1 the Realm in a a ſecond Degree. 7, 


N 0 manner of Nene mall lain, dives; ſend, receive, $E], cap. 3. 
or take, or procure to be brought, delivered, ſent, or re- te Fawes 

_ ceived into any ſhip, or bottome any rams, ſheep, or 
lambs, or any other ſheep alive, to be carried and conveyed 
out of this realm of England, Wales, or Ireland, or out of 
any of the queens dominions, upon pain that every ſuch per- 
fon, their TT; abetters, 3 ang comforters, ſhall for 


hs 


of 3 H. 6. cap. 2. 
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+ is and their firſt offence, forfeit all his goods, and ſuffer im. 


His left hand 


in caſe of the cutting off his hand as in caſe of felony. See 


0 


33H. 6. cop. 2. 


aaAl nad ſpoil the goods which were their ſaid lords or maſters, and 
2 This extends 
to the lord keeper 
of the great ſeal. 
d Ppis extends 
do the admini- 
ſtrators, and alſo, 
if there be but 
one executor or 
Aadminiſtrator. 
© Attainted by - 
Force of this act 
of parliament 
Ss upon default. 5 | 
Seathe ire, end of felon . 
„ ß Eng . 
the parliament | 
rolls. Rot. Parl. 
15 H. 6. nu. 14. 
BEES & 15. Rot. Parl. 
18 H. 6. num. = 


the years end in ſome market town in the fulneſſe of the 
market, have his left hand cut off, &c. And that every per. 
| ſon eft-ſoons offending againſt this ſtatute ſhall be adjudged a 
Rn WE. en ro rt md om” nd Mr 


| Ian ef the houſhold ſervants of any perſon "ſhall after the 


the ſame diſtribute amongſt them, that upon full informa- 
tion * to the chancelour of England for the time being by the 
d executors or two of them, of ſuch riot, taking, or ſpoil made, 


neceſſary, to make open proclamation in ſuch fort, as by the 
act is preſcribed, to appear in the kings bench, &c. and if any 
ſuch writ be retorned, &c. then if the ſaid perſon or perſons 
make default, then he or they making deiault ſhall be © attaint- | 


| The offenders ſhall have the benefit of their cle). 


_ © Servants that imbeſill Goods. Cap. 43, 


priſonment one whole year without bay] or mainpriſe; and at 


But this act ſhall not extend to any corruption of blood, or loſſe 
of dower. This felony is to be heard and determined before juſtices 
of ojer and terminer, juſtices of gaol-delivery, and juſtices of peace. 
And the offender may have the benefit of his clergy, as well 


e 4 © "wr 
clony in Servants that imbefill their Maſter 
GOO ANT Ir EA: 


deceaſe of their lord or maſter violently and riotouſly take 


the chancelour by the advice of the chief juſtices, and chici 
baron, or two of them, ſhall have power to make ſo many and 
ſuch writs to be directed to ſuch ſherifs, as to them ſhall ſeem 


r 


he 
ke 
nd 
8. 
the 
de, 
ef 
ind 
em 
the 
ny 
ons 
nt- 


Cap. 44. Servants chat imbeGll Goods 


V A p. XLIV. 


of Felony i in Seivants that imbefill thats Maſters 


Goods committed to > their Truft above F ne Þ 
n 1 8 


EY ER Y Jarvant | to Vein any -catkbis, jette, moneys 


8 or cattels of his or their maſter, or miſtris, ſhall 
de delivered to keep, that if any ſuch ſeryant or ſer- 


vants withdraw him or them from their ſaid maſters or miſ- 
trifles (1), and goe away with the ſaid caſkets, jewels, money, 


goods, or cattels, or any part thereof to the intent to ſteal 
the ſame, contrar 


to the truſt and confidence in him or them 


put, &c. Or al. e being in ſervice of his ſaid maſter or miſtris, . 


without the aſſent and commandment of his maſter or miſtris, 
imbeſill the fame or any part thereof, or otherwiſe convert 
the ſame to his own uſe, with like purpoſe to ſteal it: if. 
the caſkets, jewels, money, 
0 wy _— or e 


oods or cattels be of the value 


or 


1 the aha (to ſpeak. it once for all tantum 7 WIE Vas 
| Int quantum vendi poſſunt. 1 5 


This act extendeth not to any acpireticies: or apprentices, nor to 
any ſervant within the * of Ons yen.” at me | time For * 


offence committed. 


Vide Dier, 25 H. 8. fol. 5 


Buy the ſtatute of 27 H. 8. _ a. was « cofted of his REY 
but that act is repealed by 1 E. 6. cap. 12. So as at this day the 
offender may have the benefit of his clergy. 


(1) Shall be delivered by his or their maſter or mi 2 577 ] Tf the maſter; 


| diver an obligation to his ſervant to receive the money thereby. 
due, and the ſervant receive the money of the obligee, and goeth | 
| away with the ſame with intent to ſteal the ſame, this is no offence 
within this ſtatute, becauſe he had not the money of the delivery 
of his maſter: and if he had gone with the obligation with intent, 


by cad it had been alſo out of this act, becauſe it was a choſe in 
action. 


lifes to ſell, and ſelleth the ſame and goeth away with the e as 
before, this i is no offence — this Mature far ws cauſe . id. 


dee * 37. b. 


bal. be N and e — 5 | 


So if the maſter deliver to Thy ſervant wares or merchan- 


O A b. 


j 3 

14 

— A 4 1 10 

21 H. 8. ca. 7. i 
27 H. $. ca. 17. F 
28 H. 8. ca. 2. a 
I E. 6. ca. a. 5 
5 El. ca. 10, . 

| its 

14 

E * | b 
I E. 6. ca. 12. W . 

Dies, * H. 8. | 4 j 
See the form: of , JF 

the indictment WW 
upon this ſtat. 1 
Lamb. inter Præ- 1 

ſidentes. 5 1 
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: - ob Oldfield Dike by Marſhland in the Iſle of Ely 
county of Cambridge, or of any other bank being parcell of 
the Bind, and uttermoſt part of the fad Oy: is usted | 
; e 


5005 Grand Inqueſt. Cap. 46. 
. 0 | AP. XI. v. 
of F clony t 6 cut die or break up the Pow- 


dike i in * in Norff. 


E E RY cerverls and malitiqus us curing Joe and ak.” 
ing up of any part of the new dike called the Powdike in 

| Marſhland in the county of Norff. or of the broken dike 
in the 


The * of peace e have power to enquire of, e to | hear and 


= determine this ci The olfender N have the benefit of his 


3 43 El. exp. 13. 
A See before 
esp. 12, fo. 67, 
62. 3 H. 7. cap. 
2. Vide 1 H. 5. 
+ ſimile de 


_ Gales. 


" Blackmail 1. 
explained by ae 
- 4 it Fs. 1 85 


Stanf. fo. 36. 3. 


clergy. 


Some ſay that this is a private act, but it is Ake in ; privats, . 


the danger is publike though the place be private, and doth concern 
multitudes of people, and the ſea is ſuch an immenſe creature, as 
who can withſtand it without length of time, infinite e ” 
5 and loſſe, and extream charge and coſt. 


See the ſtatute of 43 El. cap. 13. whereby in the counties TY 


Cumberland, Northumberland, Weſtmerland and the B. of Du- 
reſme * carrying away or detaining of any perſon againſt his will, 


or impriſoning him or them to ranſome them or to ſpoil them, 
upon deadly feud or otherwiſe, or ſhall receive or carry * black- 


mail, or give black mail for protection, Kc. is e kelony ons 
ol benefit ee %%% ag 5 


8 P. XI Vr. 


Of « one of * Grand Eoqueſt 1 one 11 5 


Indictors of any Perſon or Perſons of Treaſon 
or Felony, and diſcover r openly what Perſons ; 
were e {o indicted, &c.. 


T I I 8 "by ſome opinion in our 5 was holden for {TM or 


telony, and hereot divers reaſons were yeelded. | 
Firſt, that ſuch diſcovery was againſt his oath, but that N 


not be the reaſon, for perjury was neither treaſon nor felony. 


Secondly, others did hold, that by this diſcovery the parties in- 


dicted of treaſon or felony might flee, or 4 but that can ” 5 
| | enz 


Cap. 4. Larceny or Theft. 

reaſon; for this diſcovery without more, can neither make him 
„ Pg ee 
Thirdly, others that endeavour to confeſſe and avoid the autho- 
rities in this caſe in law, are of opinion, that in thoſe times the in- 
tent of a man, in criminalibus, was much reſpected, in as much as in 
cyiminalibus voluntas reputabatur pro facto, and that by this open diſco- 


now it is agreed on all parts, that at this day ſuch diſcovery is nei- 


his indictment he was acquited. But certaine it is, that ſuch diſco- 


* 


| puniſhed by fine and impriſonment. 
A P. rn. 


„ e , y tins; 
The Mirror firſt deſcribeth larceny, and then explainerh it. Lar- 
cine eft priſe d autre meeble corporelle trecherouſment contre la volunt de 
celuy a g. il e p. male egaigne de la poſſeſſion, ou del uſe. Then doth 
be explaine and ſhew the reaſon of the principall words thereof. 
 Priſe eſt dit, car baile nef? my title de Inroun, ne livery en le caſe. 


| ſumption et evidence. © 


. And Fleta hath it thus, E autem furtum contrectatio ret alienæ 
fraudulenta cum animo furandi invito duo. cujus res illa fuerit, follow- 
ing Bratton zotidem verbis. Theſe deſcriptions are generally of 


be deſcribed thus. Ga a a ee np rd ons, 
Larceny, by the common law, is the felonious and fraudulent 
taking and carrying away by any man or woman, of the meere 


the houſe of the owner. 


very, &c. his intent appeared, that they might flee or eſcape. And 


ther treaſon nor felony : and the rather, for that no perſon ever died 
for ſuch diſcovery. In Georges caſe, in anno 27 lib. Aſſ. upon 


very is accompanied with perjurys and a great miſpriſion to be 


H AVING thus far proceeded, we are now come to larceny, 
11 which commeth from latrocinium, and from latrocinie, by con- 


2 Moeble corporelle eft dit pur ceo 9. en biens nient moebles, ou nient cor- 
R tre', rents, &f det advomyſons de o/phiſes, ne fe fait me. 


 Decherou nent eft dit pur ceo g. fi! efloignour entende les Bien Are 
fiens, et que il les poet bien prender, en tiel caſe ne ſe fait my ceſte pecke, nec 
en caſe ou len prent Pautrui p. la ou len entend, que il pleiſt al ſeigniour 


des biens, que il les prendera, mes a ceo covient enſeigner  apparant pre- 


Et ſciendum, quod furtum eft, ſecundum leges, contrectatio rei aliens 
 fraudulenta, cum animo furandi, invito illo domino, cujus res illa fucrat. 
And then he alſo explaineth it. Cum animo dico, quia fine animo fu- 
randi non committitur. Bracton uſeth not the word latrocinium, but 

furtum, and ſo doth Granvile. See Britton a whole chapter de Lar- 


theft, comprehending robbery, burglary, when any thing is taken, 
and all other latrocinies, But here larceny for diſtinction ſake is 
taken in a narrower ſenſe, viz. for ſingle theft gr thievery, and may 


Perſonall goods of another, neither from the perſon, nor by night in 
Te Now | 


1 


18 E. 3. Cor. 
272. 27 Al, 
p- 63. Georges 
caſe. ; ES 
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Bracton, lib. 3. 2 
fol. 150. 
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Glanvil. lib.79. 
C. 17. & lib. 10. 
cap. I5. Britton, 
cap. 15. de Lar- 
cyns. to. 22... 8 
Fleta, lib. 1. 
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Larcepiecefined, _ 


Quant, home, 


\ 


1 exeeny or Theft. Cap. 4) 


3 Nov let us peruſe the principall parts of this deſcription. 
See tit, Piracy, Felonious taking.) Firit it muſt be felonious, d eff, cum ani 
. urandi, as hath been faid. Aus non farit reum, nift mens fit rea. 
3 And this intent to ſteale muſt be when it cometh to his hands or 
nn. poſſeflions: for if he hath the poſſeſſion of it once lawfully, 
though he hath animum furandi afterward, and carrieth it away, it 
is no larceny : but this receiveth ſome diſtinction, as hereafter ſhal} 
BE e 5 SCCdVVCCVTFCCCF NT 
2E. z. . Secondly, it muſt be an actuall taking: for an indiftment, gud 
„„ Felonice abduxit equum, is not good, becauſe it wanteth, cepit. By 
2 taking, and not bailment or delivery, for that is a receipt, and not 
© Glanvil, lib, 10, à taking: and therewith agreeth Glanvil. Furtum non eff ubi initiun 
cap. 13. uaabet detentionis per dominum rei. „ 5 
13 E. 4.99. But herein the law doth diſtinguiſh. For if a bale or pack of 
3 merchandize be delivered to carry to one to a certaine place, and he 
goeth away with the whole pack, this is no felony : but if he open the 
pack, and take any thing out animo furandi, this is larceny. Like- 
woe if the carrier carry it to the place appointed, and after take the 
[108] whole pack animo furandi, this is larceny alſo: for the delivery 
dad taken his effect, and the privity of the bailement is determined. 
© =. And ſo it is of a tun of wine, or the like, uutatis mutandi sm, 
Charge. Allo there is a diverſity betweene a poſſeſſion, and a charge; for 
1 8 5 when I deliver goods to a man, he hath the poſſeſſion of the goods, 
5 1 and may have an action of treſpaſſe, or an appeale, if they be taken 
vdr ſtolne out of his poſſeſſion. But my butler or cook, that in my 
luoduſe hath charge of my veſſel or plate, hath no poſſeſſion of them, 
nor ſhall have an action of treſpaſſe or an appeale, as the bailee 
ſhall; and therefore if they ſteale the plate or veſſel, it is larceny. 
And ſo it is of a ſhepherd, for theſe things be in onere, et non in poſe. 
111 ah ern eo nn, 
3 E. 4. 9. If a taverner ſet a piece of plate before a man to drink in it, and 
"-"Bpackelt uſe... he carry it away, &c. this is larceny : for it is no bailement, but a 
„ , EEE ET TEE i 
22 Aff pl. gg. _ Thirdly, nor by trover or finding. If one loſe his goods, and 
22 E. 3. cor. another finde them, though he convert them, az:mo furandi, to his 
265. on uſe, yet is it no larceny, for the firſt taking is lawfull. 80 if 
ohne finde treaſure trove, or waiſe, or ſfray, and convert them ut 
_ ſupra, it is no larceny, both in reſpect of the finding, and allo for 


that dominus rerum non apparet. 


| Seecap.de  Felonious implyeth, that though the taking be actuall, yet muſt 

| Treaſon, Verb. jt be done by ſuch perſons as may commit felony. A mad man 
Kc. that is nor compos mentis, or an infant that is under the age of diſcre · 
Et cap. Murder. tion, cannot commit larceny, as in another place we have ſaid. 
27 Aff. 10. A feme covert committeth not larceny, If it be done by the co. 
x 22 cor. 160. ertion of her huſband: but a feme covert may commit larceny, if 
acc. . ſhe doth it without the coertion of her huſband: and there it ap- 
Stanf. 26. c. Peareth, that a man may be acceſſary to his wife, but the wife can- 
15 E. 2. not be acceſſary to her huſband, though ſhe know that he com- 
Cor. 38 3. mitted larceny, and rłlieve him, and diſcover it not: for by the law 
Mic. 37 k. 3. divine, ſhe is not bound to diſcover the offence of her huſband. 
doram rege. Rot, Felons came to the houſe of Richard Dey, and Margery h1s 
83 Lincolne. wife; the wife knew them to be felons, but the huſband did not, 
and both of them received them, and entertained them, but the 
wife conſented not to the ſelony. And it was adjudged, that this 

made not the wife acceſſary, Quia ip/a in vita mariti ſui de aliquo re. 


Cap. 470 Larcenyor Theft. 


nn debet. 15 


Lor furi leſponſata non tenebitur ex facto viri, quia virum accuſare 


tem non habet, ſed vir. 


La feme nequedent al felon poit dire 9. tout ſeavoit ele del mauvaſte ſon 
baron, pur ceo ne le poet ele my encuſer, ne devoit, tant come ele fuit de lay 


tenere authores, uxor 
õ§õÜ˙% 8 5 
 Felonious aud fraudulent taking.) If a man ſeeing the horſe of B. 


autem virum accuſare non debet, nec feloniæ ſue 


rife, and pretending the horſe to be his, obtaineth the horſe to be 


C OE Ty EE ns 


owner... 


zs he is carrying him away, he is apprehended, before he getteth 
out of the cloſe, yet this is ſufficient to make it larceny. _ 1 


Of mere perſonall goods.] It is ſaid (mere) for though they be 


the owner cut the graſſe, or gather the fruit, or cut the wood, then 
larceny may be committed of them. © 575 


. & 


committed of them, becauſe the charters concern the realty, and 
the box or cheſt though it be of great value, yet ſhall it be of 
the ſame nature 
fe minus. 


ward, or of a villain, becauſe they are in the realty. 


tute of W. 1. that there is grand larceny, and petit larceny, diſtin- 


zuiſned fo by the value: for if the perſonall goods ſtoln amount to 
ove the value of twelve pence, then is it grand larceny, and if it 
e under the value of twelve pence, then it is petit — 43 


ceptumento in preſentia viri ſui, cui contradicere non potuit, occaſionari 


on debet; nec detegere furtum fuum, nec feloniam, cum ipſa ſui potefta- 


| Uror autem furis non teneatur pro delicto viri, pena enim ſuos debet 


the charters be of: et omne majus dignum trakit ad 


*qppeareth by all our ancient authors 261 ſupra, and by the ſta- 


108 
Bracton . lib. 3. 
fol. 151. b. 


Briton. cap. 24. 


fo. 47. 


Fleta, Eb. 2. | | 


ca. 36, 


in his paſture, and having a minde to ſteale him commeth to the ſhe-= 


delivered unto him by a replevyn, yet this is a felonious and frau- 
dulent taking, as it was reſolved by the judges, as Catlin chiefe 
Paſch. 15 Elim 
. Bs WT _ Vide ftatutums 
Carrying away.] For the indictment ſaith, felonice cepit et afpor- © 
| tavit, The removing of the things taken, though he carry not 22 aq 1 
them quite away, ſatisfieth this word a/por tat. As if a gueſt take 
the coverlet or ſheets of his bed, and riſing before day, take the co- ̃ 
verlet or ſheets out of the chamber, where he lay, into the hall, to 
the intent to ſteal them, and went to the ſtable to fetch his horſe, _ 
and the oftler apprehended him, and this was adjudged larceny : 
and the coverlet or ſheets were carried away being removed from 
the chamber to the hall, albeit they were {till in the houſe of the F[ 109] 
So if a mans horſe be in his cloſe, and one taketh him, and ſutice Dalizons D 
Repert. 


perſonall goods, yet if they ſavour any thing of the realty, no lar- 
ceny can be committed of them; as any kind of corn or grain 
growing upon the ground is a perſonall chattell, and the executors 
of the owner ſhall have them, though they be not ſevered, but yet 

no larceny can be committed of them, becauſe they are annexel to 
the realty. So it is of graſſe ſtanding on the ground, or of apples, or 12 E. 3 Cor. 
any other fruits upon trees, or buſhes, or of woods growing; but if N * 
1bid. 2 80. | i: 
F lib; 4. fo. 1 
So it is of a box or cheſt with charters, no larceny can be . x 14. $4 
lib. 8. fo. 33. b. 


Caleys caſe, 


No larceny can be committed by taking, and carrying away of a 


W. 1. ca. 1. 
See the expoſi- 

tion thereof. 
27 H. 22. 


Coriũ foris fa 


cere or perdere 
Sax. tholiz, bis 


Hide is to be 


TON following. TR 


22 . 6. 59. 


ca. 4 F. De 
crime de rob- 


Lab. 7. fo. 18. 
In caſe de Swans. 
© ſhall not commit any larceny, great or ſmall, though he ſteal them, 
+ as of maſtifs, bloud-hounds, or of other kind, dogs or of cats, 
 ®Videverb (of 


another) next 


12 H. 8. 39. 
14H. 8. 3. 4. | 


"MM. LE. 


2 E. 2. diſtres 


Z2oleveret. 2 E. 2. 
Mer. 182. 
, eee e 

n + 9 


and 38. 1.86.1. he committed in reſpect of their noble and generous nature and 


v Myror c. 1. 


| $10. Dier 14 El. 


2306, 307. 18 E. 
4.46 F. 11. 
24H S4+ '- 
Vide before. 


37 E. 3. to, 37. 
F. N. B. 6. 5: 
56.28 M8. 2+. 
Doc. & Stu. 9. 
d. Britton, 74, 
75. Bract. 1. 2. 


ä fo. g. 8 E. 45 5* 
411 H. 7. ca. 17. 


= 31 H. 8. ca. 12. 


| [609] 


2 Stauf. 25. c. 


n 
18 E. 4. 8. 


43 E. 3. 24. 

Vide before, 

verb. (Of meer 
perſonall goods) 


5 3 H. 6. 55. 
lib. 5. fo. 104. b. 


lib. 7. fo. 16, 17. 


ek, $14... 


7 E. 4. 14. 
Stanf. 25. 


which he ſhall forfeit all his goods, and ſuffer ſome 
niſhment, as whipping, ckece c.. 
And this was the ancient 
_ faith; Et tout ſoit que la ley ne eyt regard forſque al ceures des peuchers 
 nequident linit le quantitie del robbery et larceny en ceſt manner, ceſtaſa. 
voir que nul ad judgment de la mort, ſi non larceny, Qc. ne paſſont 12 


yet no manner of felony can be committed on them, in reſped 
of their wild and ee and therefore no perſon ſhall die 
for them: and likewiſe it is of their whelps, or calves, or young; 
for it is a rule in law, that if no felony can be committed of 


reeſpect of their nature there can be no felony of them. On the other 


nerous perſons, to make them fitter for great employments : As all 


| Of amother,] © No larceny can be committed of wild beaſts, or 
of fowls that be wild, or of fiſhes that be at 33 liberty in 
rivers, or great waters, becauſe theſe be nullils in bonis : but lar- 


ſwan out of the neſt, this is not felony, 4 but he ſhall be impri- 


the one half to the king, and the other to the owner of the ground, 
But larceny may be committed of the egs of fuch as be demie 


» x 


A man may be indicted, Quare bona capelle in cuſtodia, ec. and 
ſo in time of vacation, bona domus ecclefig. —— 


, Cap. 47. | 


corporall pu- 


| Larceny or Theft. 


law before the conqueſt, for the Mirror 


A man hath a mere property in ſome things that are tame by na- 
ture, and yet in reſpect of the baſeneſs of their nature, a man 


nor of ſome things that be ® wild by nature, and made tame, 
bears, foxes, apes, monkies, polcats, ferrets, and the like, and 


any thing that is ferum natura, and of age being reclaimed, or 
made tame, that no felony can be of the young in the neſt, kennell 


d 80 as a man may have property in many things, and yet in 
ſide, of ſome things that be feræ natura, being reclaimed, felony may 
courage, ſerving ob vite ſolatium of princes, and of noble, and ge. 


kind of faulcons, and other 
know they be reclaimed. _ 


hawks, if the party, that ſteals them 


ceny may be committed of young pigeons in dovehouſes, or of 
young hawks in the neſt. But if any perſon upon the ground of 
any other, doe take the egs of any faulcon, goſhaw k, lanner, or 


ſoned by the ſpace of a year and a day, and fined at the kings wil, 


natura, as of hens, turkies, pehens, and the like. And larceny 


may be committed of fiſhes in a trunk or pond, beczuſe they 


are not at their naturall liberty, but as it were beaſts in a pownd. 
v But if ſuch as be wild, that ſerve for the food of man, be made 


fame, as deer, wild bore, conies, cranes, pheſant, partridge, or the 


like, larceny may be committed of them, ſo as he that ſtealeth them 
know that they be tame. But the deer, &c. being wild, yet when 
he is killed larceny may be committed of the fleſh, and fo of ple: 
fant, partridge, or the like: and fo note a diverſity between ſuch 
beaſts as be fere natura, and being made tame, ſerve for plea- 
ſure, only, and ſuch as be made tame and ferve for food, &c. 
which diverſity being not obſerved, hath made many men te 
0, ONS 0 LP Rs | 


At 


A © Your Melee 


At the aſſiſes at Leiceſter, in Lent, anne 10 Jac. the caſe was 
this, one William Hain had in the night digged up the graves of 
divers ſeverall men, and of one woman, and took the winding 
ſheets from the bodies, and buried the bodies again: and I adviſing 
hereupon for the rareneſſe of the caſe, conſulted with the judges at 


as he well deſerved, 

the property removed fron the poſſeſſion. | LT 
If a man doth bail, or lend his goods to another, although he 

hath the generall property of them, yet may he commit larceny of 

them, by the felonious taking and carrying them away, and in judge- 


dee EI een, 
The wite cannot ſteal the goods of her huſband, for they be not 
the goods of another, for the huſband and wife are one perſon in 


law, duæ anime in carne una. 


Vide Stanf. Pl. Coron. fo. 24, 25. 3 
To ſpeak it here once for all, i 


in ont, 


r- Macegriefs, fleſhmongers, ſuch as buy and fell ſtollen fleſh, 


of knowing the ſame to be ſtollen. Vide Lamb. inter legen Edw. regis 
W fol. 140. b. De Machecariis derived of mace an old word for fleth, 


uud grief, wrong or injury, 


f 9 CAP Bf XLVIIL 


Of the Year Day and Waſt, 

N ER EOF we have treated at large, in the ſecond part of 

the Inſtitutes in his proper place upon the expoſition of 
* Magna Carta, cap. 22. where it appeareth, that at this day 
the king ſhall have but the profits for a year and a day in lieu and 
ſatlsfaction of the waſt which the common law gave to the king 
"a deſpite and deteſtation of the offence, as there you may read 
5 large ; and there jt appeareth how neceſſary it is, ancient au- 
tors to de read, all which need not here to be rehearſed: * and 
% 14. Fleta, lib, x, c. 28. $ Cauſa vero, & c. 17 E. 2. Prær. Regis cap. ultimo. 
"4. Cart, cap. 22, 3 E. 3. Cor. 356. 327. 310. 290. * 42 E. 3. ca. 2 


Serjeants Inne in Fleetſtreet; where we all reſolved, that the pro- 
perty of the ſheets was in the executors, adminiſtrators or otber 
owner of them, for the dead body is not capable of any property, _ 
and the property of the ſheets muſt be in ſome body: and accord _ 
ing to this reſolution, he was indicted of felony at the next aſſiſes, 
but the jury found it but petit larceny, for which he was whipped, 


Mita. A felonious taking muſt be of the poſſeſſion, and not of 


ment of law he is ſaid in this caſe to take the goods of another: for 
the bailer hath Jus propr ietatis, and the bailee hath 7zs poſefionis, or _ 


_ daf 63. 
l, if any perſon be indicted of tre. 

ſon, or of telony,. or larcency, and plead not guilty, and there-. 
upon a jury 1s retorned, and ſworn, their verdict muſt be heard, 

and they cannot be diſcharged, neither can the jurors in thoſe 

caſes give a privy verdict, but ought to give their verdict openly in 


62A [ II I] 8 f 
De Amo Die et Voſs, 


that 


110 


10 Jac. regis. 
Hains caſe. 
Furtum inaudi- 
tum. 


7 H. 6. 43. a | 


455. Abbridge ; | - 9 


Britton, fo. 71. 


y n . mr 6 : 
F | 5 5 f . 2 4 3 > N 8 5 - . 1 N - — E : 2.5 wn: . 8 2 - ” - 4 . = * N 
"= * . . 8 — —— — a a — ext t FF e 922 — 38 8 = 2 2 he E SDL 2 
D - 5 2 GIL : — * 2 — A — — ww — cata at 2) — vs ia oP > -: r | op . 5 f Nr 2 8 
5 — — * 2 — Son 2. — 1 . es en 2 2 . EL - jo n — —— 2 een 2 — : . — | 2 ——ů > Enter by - = 
m_ _ 2 bs ä i _ w + * Pp 2 . — yes — * * - . 7 8 7 i — r p - * > 
. e * — ve > r — £ S we gt bh 4 E 7 — 22 — ; 37 - he — _ y : 0 * Fad - * a> r 2 — — — - — — Pa it — 4 — 2 % 
—__ W 3 3 Tu oe 8 8 * ont = 7 Ln. br rr N "I — 3 £ : - 8 — K - a * 


r = : 
og URI BR PHF HP net EI 1-7 
Ee _— IS. Ea 


9 2 * 


Mirror, cap. 1. ; 
§. 3. and cap. 4. 
F. Et le roy in 
remembrance, & c. 
Lege quia opti- 
me, Glanv. li. 7. 
cap. 17. | 
Bracton, lib. 3. 
, 19, 132722 
Britton, c. 5. 
Regiſt. 165. 


— 2 r . — 
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> SS. & Cas 
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1 3 1 a to be enquired of, heard, and determined according to the 
1 BY, H.6. ny. 4. courſe of the common — as x wy had been done 1 5 the 


31 H. 6. cap. 4. 


See before in the ſhall have and ſuffer ſuch pains of death, loſſes of lands 


vr = fn Op 
; that if any ſtatute be made to the contrary of Magna Carta, it 
mall be holden for none. And therefore if prerogative regis an. 


0 19 E. 2. 1 de 2 88 e it 18 9 as tg 
"Why" bo aft, | 2 


ot Piracy, F Re ng Robberies, Miners, and 
Confederacies committed in or ou the 


"0 ee. 5 


TAVING | now treated of flowie, tie; that are e 
and done upon the land, we will conſider of piracies, and fe- 
lonies, &c. done on the ſea, which by an act of parliament 


9 Las, 


SB WEL any. © trexſons ( 2), Kiens, . PR Wes and inks 
„ deracies committed in or upon the ſea, or in any other haven, | 
Iiver, creek, or place, where the admirall hath, or pretends to 
Vid. 2) E. oF have power, authority, or juriſdiction (3), ſhall be enquired, 
© 15 SPP tried, heard, determined, and judged in ſuch ſhires, and places 
Vide 2 R. 3. in che realm, as ſhall be limited by the kings commiſſion under 
E le 85 Pa- the great ſeal in like form and condition, as if any ſuch of- 
Facues cas. fence had been committed upon the land (5), to be directed to 
| the lord admirall, or to his lieutenant, deputy, or deputies, and 
to three or four ſuch other ſubſtantiall perſons, as ſhall be 
TT papony. by the lord chancellour of Foghnd (4), for the time be- 
r 

- by 6: ſuch as ſhall be convict of any ſuch * by ver 

_ confeſſion, or proces by authority of any ſuch commiſiio, 

3 op of Hereſy... goods and chattels, as if they had been e. of any trei- 
5 un felony, s or other the faid offences done upon the 


N 5 The offenders not to Ks NEO to 3 the 2 of larry; 
La Tbe miſchief before this ſtatute was (as it appeareth by the pr. 
en traitors, pirates (1), thiefs, robbers, murderers, and col: 
„„ : federators upon the fea many times eſcaped unpuniſhed, becauſe the 
see 40 Af, Fommonlaw of this realm extended not to theſe offences, but vet 
Os. judged, and determined before the admirall, & c. after the courſe of tht 
CTCivill laws, the nature whereof is, that before any judgement of deat 

"be given againſt the offenders, either they muſt plainly confeſe M 
: their eue {which they never will do without torture or To 


Where divers did in the 
mit piracy and robbery upon the high ſea, of divers merchants of 
Venice, in amity with the faid queen, and after the pirats, being 


Cap. 49. Of Piracy, | 


or by * witneſſe indifferent, ſuch as ſaw their offences commit- 


ted, &c. which in theſe caſes cannot be gotten but by chance, 


or very rarely: for this cauſe, the commons petitioned in? par- 


Jiament in 8 H. 6. that the juſtices of peace might enquire of 
all piracies: but the kings anſwer was, That he would be adviſed. 


This ſtatute requires a conſiderate and juſt interpretation, where- 


in, for that it concerneth the life of man, the ſafeſt way is, to fol - 
low the reſolutions of all the judges formerly had upon due conſi- 


deration of all the parts of this act, and upondivers connect, 
and in the end, when I was atturney generall, reſolved by them 
, f 88 5 


reign of the late queen Elizabeth com- 


not known, obtained a pardon, granted at the coronation of king 


E the king pardoned them all felonies (inter alia) i 
Firſt, that before this ſtatute piracy, or robbery on the high ſea was 


no felony, whereof the common law took any Knowledge, for that reſolyed. 


112 


Concerning 
treaſon, ſee be- 
fore cap. 2. 
verb. All trials, 
fo. 26. 1 E. 6. 
ca. 12. 5 E. 6. 
Ca, IT. &c 
A- Rot. Par. 3 

H. G. . 
Hil. 2. Ja. regis, 
at Serjeants Inne 
in Fleetſtreet, 
the refolution of 


the juſtices. 


Three points 


it could not be tried, being out of all towns and counties, but was 
only puniſhable by the civill law, as by the preamble it appeareth ; | 


the attainder by which law wrought no forfeiture of lands, or cor= 
ruption of bloud. Secondly, that this ſtatute did not alter the of- 


fence, or make the offence felony, but leaveth the offence as it was 


before this act, viz. felony only by the civil law, but giveth a mean 


of triall by the common law, and inflicteth ſuch pains of death, as 


if they had been attainted of any felony, &c. done upon the land. 


But yet (as hath been ſaid) the offence is not altered, for in the _ 
indictment upon this ſtatute, the offence muſt be alledged upon the _ 
ſea; ſo as this act infliteth puniſhment for that, which is a felony _ 
dy the civill law, and no felony, whereof the common law taketh 


knowledge, Thirdly, although the king may pardon this offence, 


yet being no felony in the eye of the law of the realm, but only 


by the civill law, the pardon of all felonies generally extendeth 
not to it, for this is a ſpeciall offence, and ought to be ſpecially 


mentioned, _ 


124. 


Vide finilia, 


19 E. 8 Cor. 


| Upon this reſolution theſe conſequents do follow. 1. That bß 
the attainder upon this act, though there be forfeiture of lands, and 


goods, yet there is no corruption of blood. 2. Seeing the offence 


is not made felony by the laws of this realm, there can be no acceſ= 


ſory of any felony by the laws of the realm in this caſe, either be- 


tore or after the offence, becauſe the principall is no felon by our 2 


kr, neither doth this act ſpeak. of any acceſſory. 3. If there be an l 
acceſſory upon the ſea to a piracy, that acceſſory may be puniſhed 


by the civill law before the lord admirall, but cannot be puniſhed _ 


by this act, becauſe it extendeth not to acceſſories, nor makes the 
See the fourth 
part of the Inſti- 

tutes, cap. High 
Treaſon. 


oifence felony. * Laſtly, the ſtatute of 35 H. 8. ca. 2. taketh 
not away this ſtatute for treaſons done upon the ſea for the cauſe 


cauſe it openeth the windows of this ſtatute, 


aloreſaid. Which reſolution I have thought good to report, be- 


In Trin. 18 Eliz. in lord Diers manuſcript, there is a quære 


made, what offence it is to lodge and entertain upon the land a pi- 


dat, knowing him to be a pirat, and whether this acceſſory upon 


the land ſhall he tried by this ſtatute, which is only of principalls in 


piracy. And it was thought by the two chief juſtices, that the 
ureſt way, was to have the commiſſion in the county where the 
e „ 


5 El. cap. 5. : 


Vide ſupra, cap, 


High Treaſon, _ 
Verbo Ou per 


ailors, I. 11, 
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2 3E. 6 Her ille. So as this quære is now cleared by the reſolution of the 
. 24. Judges: and queſtionleſſe the ſtatute (intended of 2 & 3 E. 6. for 
Vid. lib. 2. fo. there is none ſuch in ; & 6 E. 6.) extendeth only, when a murder 
93. Binghaws or felony is committed in one countie, and another perſon is ac. 
o_ phy _ _ ceſfotie in another countie (as hath been ſaid before :) but in that 
„ Bb: 9-129 cafe the offence was committed upon the ſea, and not in any 
128. 1 


Anno-28 Eliz, Butler and other pirats in ſummer vacation robbed divers of her 
| Butlers caſe, | majeſties ſubjects, upon the coaſt of Northfolk, upon the high 


0 Aff p. 25. upon another (for ſo is the book to be intended upon a fact dont 


:cæklscceſſory offended, and there both the principall and the acceſſory 


may be indicted, and tried, ut per fatutum, anno 5 & 6 E. 6. quære. 


countie, and ſq out of that ſtatute: and therefore this part of the 
manuſcript of the lord Dier was not thought fit to be printed. 


_ fea; and brought divers of the goods ſo taken into the county of 
Northfolke, and there were apprehended with the goods: The 
_ queſtion moved to Wray chiefe juſtice, and juſtice Peryam, juſtices 
of afliſe in Northfolk, was, whether they might be indicted of | 
felony in Northfolk, as if one ſteale goods in one county and carry 
them into another county, he may be indicted in either counts ? 
and it was reſolved by them, that they could not be indicted for 
felony in Northfolk ; becaufe the originall taking was no felony, 
wWwhereof the common law took ccnuſance, becauſe it was done 
upon the ſea, out of the reach of the common law: and therefore 
not like the caſe, where one ſtealeth in one county and carrieth 
dhe goods into another, for there the originall act was felony where. 
Soon Cs 


But now let us peruſe the words of the ſtatute. 
(.) Where traytor v, pirats.] This word pirat, in Latine pi ata, |: 
derived from the Greek word weigd rns, which againe is fetched 
from miiges, & tranſeundo mare, of roving upon the ſea: and 
. — efore in Engliſh, a pirat is called a rover and a robber upon ttc 
(. 2) Treaſon, ©.) Note, treaſon done out of the realme, is de: 
3 lared to be treaſon by the ſtatute of 25 E. 3. and yet at the mak- 
ing of this act bf 26 H. 8. it wanted triall, (as by the preamble of 
„ ſtatute it is rehearſed) at the common law. Aud therefore to 
_ eſtabliſh a certainty therein, the ſtatute of 35 H. 8. was made, 4 
zm aforeſaid in the expoſition of the ſtatute of 25 E. 3. See Patch. 
43 Eliz. lib. 5. fo. 107. Sir Henry Conſtables caſe. 
Before the ſtatute of 25 E. 3. if a ſubject had committed piract 


before 25 E. 3.) this was holden to be petit treaſon, for which he 
Was to be drawne and hanged : becauſe pirate ef hoflis human! git. 
rit, and it was contra ligeancie ſue debitum + but if an alien, as oft 
of the Normans, who had revolted in the reigne of king Jon, 
| had committed piracy upon a ſubject, this offence could be 9 

_ treaſon, for though he were Jobis humani generis, yet the crime , 
dot contra ligeanciæ ſuæ debitum, becauſe the offender was n0 WT 
ect, but ſince the ſtatute of 25 E. z. this is no treaſon in the car 
(3) Upon the ſea, or in any other haven, river, creek, or other pl 

where the admirall hath, or pretends to have power, autho1 ity, or ju 
dition. ] Theſe words [or pretends to have, &c.] are thus to be 

_ underſtood, between the high-water-mark, and the low-water 
mark: for though the land be infra corpus comitatus, at the f a 4 


Cap. 50. 


his contumacy. 
A 


WHAT perſon dell have lis clerge, for what offence, in 


_*? what ſuits, who is judge thereof, and at what time clergie is 


See a notable record Trin. 21 E. 3. coram rege, Rot. 173. 


of Cler gie. 


jet when the ſea is full, the admirall bath juriſdiction /uper auam 8 E. a. cor. 359. 


as long as the ſea flowes : ſo as of one place there is divi/um impe- 
rium at ſeverall times: but extend not to any haven, river, creek, or 
other place, that is infra corpus comitatus : for offences there com- 
mitted were triable by the common law, and out of the miſchiefe 


and purvien-of this ſtatute ; for in the preamble, the ſea is only 
mentioned, and in the body of the act it is ſaid, in like forme and 


+113 5 


46 Ec . Conus 


lance 36. 


Stanf. pl, coron. 
1. k. | | 


Regi it, 129. 

13 R. 2. cu. bY 

2 H 4, cap. 11. 
Pl. com, 37. 


condition, as if any ſuch offence had been committed upon the 2 R. 3. to. 12. 


(4) As ſhall be named by the lord chancellor of England.) A nomi- 
nation by the lord keeper of the great ſeale of England was taken 
to be“ within this act by the greater opinion of the juſtices ; but 
the ſtatute of 5 Eliz. hath made a declaration of the common law 


concerning the power and authority of the lord keeper of the great 
ſeale, which hath cleared that, and all other like queſtions. . 


(5) To heare and determine ſuch offences after the commin courſe of the 


 lawes of this land uſed for treaſons, felonies, Oc. done and committed 
upon the land.] If the offender upon his arraignment before com- 
miſſioners by force of this ſtatute ſtand mute, he ſhall have judge- 
ment de peyne fort et dure, by force of this generall branch, but it is 
out of the latter words of the act, viz. and ſuch as .ſhall be con- 
vict of any ſuch offence by verdict, confeſſion, or proces. For be 
that ſtandeth mute is not convict of the offence, but ſuffereth for 
Alſo it is neither by verdict, confeſſion, or 


"= OF. CLERGTIE © 


0 be demanded, you may reade at large in Alexander Poul- 


ters caſe in the eleventh part of my reports: where alſo is reſol ved 
the diverſity betweene a clerk convict, and a clerk attaint; what a 

Clerk convict which hath his clergie ſhall forfeit, and at what time; 
aud that none that hath his clergie allowed ought to make any pur- 

_ gation at this day; and that the king may pardon the burning of 


Qt 1 hand, as well in an appeale, as upon an indictment. 
% If the principall hath his clergie before attainder, the acceſſory 
eiter before or after ought to be diſcharged. VVV 


Lou may adde to the former report a record in rot. Clauſ. an. 
3E. 3+ m. a. & 18. That for ſacriledge the ordinary may allow 
clergie. So as it is in the election of the ordinary, either to allow 


or diſallow clergie in that caſe. 


Hertford, that privilegium clericale non competit ſeditioſo equitanti cum 


47 Mts platis, et cotearmuris, per leges Angle. 


1H 63... 


30 H. 6. 6. per 
Priſott. . 
Forteſcue, ca. 


. 
5 Eliz. cap. 18. 
ae 


Trin. 7 Eliz. 
Dier 241. the 


caſe of Broqk 
alias Cobham, , 


PFeor peine fort er dure; ſee in the ſecond part of the Labbimut A 
D the expoſition upon the ſtatute of W. 1. cap. 12. : N 


30, &c. Alex - 


ander Poulters 


caſe. Lib. 5. 26 
27. in Caudries 
caſe. Vid. lib. 5. 
fo. 50. Biggens 
caſe, & fo. ie, 
Heſtons caſe.  _ 
18 Elig. cap. bo 
2 Lib. 4- fo. 432 
44. Syers caſe. | | 1 Ka 
ib, Bibiths caſe, 


2 E. 3.27. 
22 E. 2, cor. 


260. 7 H. 4. 16. 


10 H. 4, 5. 
3 H. 7. 1. 


3 H. 7. cor. 53. 5 
4 E. 6. Br. car. | 25 


184. | 


3 Aſſ. 14. 5 Af. 


- 11H. 4. 93. 


E. 3. m. 2. 18. 
ç Tr. 21 E, * | 
cor. rege, Rot. 
1 173. Hertford. 
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„ Vid. Stanf. pl. 
err, fo 124, Kc. 
ö os De 5 oo 5 


215 8. cap. 3. 
| 8 I 3. 
Lid. 1 E. 6. 


ca. 12. 5 E. 6. 
= ca. 10. gn 


| burglary was done or committed, if it ſhall appear to the juſtices, 
Kc. by evidence given before them, or by examination, that for 
ſuch robbery or burglary in the ſame ſhire where they were com. 
mitted or done, they ſhould have loſt the benefit of their cler gie by 
force of the ſaid ſtatute, viz. of 23 H. 8. cap. . 


e poulters cafe, | 
Ubi ſupra fo. 3 1. 


"ENT, 


5 burglary or robbery in one county he were not ouſted of his clergy 
dy the ſtatute of 23 H. 8. but fome later ſtatute, then the delin- 
quent ſhall have his clergie in the county where the goods are car- | 


dàeoc cds be carried into another county, he ſhall not have his clergy: | 
but if the robbery in the dwelling houſe be rot done with all the 
circumſtances mentioned in this act of, 23 H. 8. (which circum- | 
ſtances are not required by the ſtatute of 5 E. 6. cap. 9.) he fhall 

+ Not be ouſted of his Cciergie1 in the other county. And fo of all like 
. Caſes, 


SEE that hath not ene a | WEAPAR 1 nor " RricKen Arts 


Cuſt. de Kori,” 
cap. 24 & 8. 


Inter leges Ink. 


Inter leges Ca- 
nuti, fo. ALS 


£2, * 


| — Chr! 2 vita redemit. 7 


mute, or challenge peremptory above the number of twenty per. 
' ſons, &c. they ſhall loſe the benefit of their clergie, in hke manner 
as they ſhould have done, if they had been indicted and arraigned, 


1 writ or bill, hor to the appeales of the approvors. 


| appeareth, he may be put from his clergie. 


* owner or dweller, his wife, his children, or ſervants then being 


5 A p 71 U R A ＋ I 0 N by" hs courſe of he common law may be | 


to the ſanctuary of a church or churchyard, and there before the 
coroner of that place within forty dayes had confeſſed the felony, 
and took an oath for his or her perpetuall baniſhment out of the 

realm into a foraine countrey, choofing rather perdere patriam, quam 
vitam. But that foraine countrey, into which he was to be exiled, 


1 


. Abjuration and Sanctuary. Cap. 51. 
a It is provided by the ſtatute of 25 H. 8. that if any perſon be 


indicted of felony for ſtealing of any goods or, chattels in any 
county, and thereupon arraigned, and be found guilty, or ſtand 


and found guilty in the ſame county, where the ſame robbery or 


Any perſon indifted.]- This act extendeth not to appeales by 
"Or by exampmution.] © By theſe words though the offender 
confeſſe the indictment, or ſtand mute, or challenge above twenty, 
&c. yet if by examination before the juſtices, the truth of the caſe 


By force of the ſeid flatute.] Viz, 23 H. 8. n 8 aw; iny 


ried : for example, if the robbe ery be done in a dwelling houſe, the 


within the houſe, and put in feare and dread by the fame, and the 


See 1 Jac. cap. 8. clergie taken from him which do ſtab another ; 


CAT 4x. 


of Abjuration and Sanuary. 


thus deſcribed. When a man or a woman had committed fe- 
lony, and the offender for ſafeguard of his or her life had fled 


muſt not be amongſt infidels, And this was the ancient law of this 
realme, which was, preſibemus autem ne Chriſtiana fide tinctus quiſ- 
piam a regno procul amandetur, neue ad eos qui nondum Chriſto fidem ad. 
Junzxerunt relegetur, ne corum aliquando . animorum Jattura, yore mY" 


The 


X 


\ $ 


cap. 8. Of Abjuration and Sanctuary. 55 115 


The foundation of the abjuration was the ſanctuary of the 

church or church- yard. For he or ſhe, that was not capable of 

this ſanctuary, could not have the benefit of abjuration. * And 8 E. 2, cor, 
therefore it is ſaid, that he that committed ſacriledge, becauſe he 40. 

could not take the priviledge of ſanctuary, could not abjure. For the d Sir Thomas 


forme of abjuration lee the {tatute of abjuration, Vet, Magna Weyland Chiefa 5 


berg | Mi ds e 28 ö 
Carta, part 1. fol. 167. b. The ® common law herein was very Common Pleas , 


ancient, and had ſaved the life of many a man; and continued with- anno 17 E. 1. 


out change untill an act made in the twenty ſecond year of H. 8. Vid. inter pla- 


cap. 14. whereby it was provided, that the party abjured ſhould not ita parl, an. 
be baniſhed out of the realm, but to ſome other ſanctuary within AA 1. apud 
this kingdom: © and to ſay the troth, abjuration was exceedingly Epiphagiz pon 
intricated and perplexed by the ſaid act of 22 H. 8. cap. 14. and c 28 
other ſtatutes; for which cauſes all ſtatutes made before the thirty Artic, Cleri, 


fifth yeare of queen Elizabeth, concerning abjured perſons, ſtand 9 E. 2. c. z0 
repealed by the ſtatute of 1 Jac, cap. 25. whereby the ancient 1 R. 2 cap. 9. 


7 H. 7. cap. 7. 


common law concerning abjuration for felony was revived. _ $6 MH Kew a. 


4 But by an act made in the twenty firſt year of king James it 


priviledge of ſanctuary, is wholly taken away ; and the writ in the 5 
Regiſter 69. a. De reftitutione extracti ab ecclefia is become of & 33. 5E. 6. 


act made at the ſame parliament, cap. 2. before two juſtices of 
abjuration hath no dependancie upon any ſanctuary. Which be- 3 _ 1 
ing ſufficient to ſhew how the law ſtandeth at this day, both con- 5 El. ca, 2. 
cerning ſanctuary and abjuration, might ſufficſce. 
But yet he that is deſirous to reade the generall learning of ab- 
juration the branch, and of ſanctuarie the root, let him reade the 
Mirror, ca. 1. F. 13. & cap. 56. F. 1. where he may reade the right 
uſe of abjuration by the ancient law of England. Et inter leges 
Edwardi, nu. 10. Cuſtum, de Normandie, cap. 24. Officium coro@®  _ 
natorum, tit, Abjuration, Raſt. pl. 2, Bracton, li. 3. fo. 135. e 
136. Britton, cap. Abjuration, fo. 24. & cap. Coroners, fo. 7. 5 
And Fleta, lib. 1. cap. 29. 8 E. 2. ubi ſupra. 3 E. 3. Coron. 
313. 335. 21 E. 3. 17. 29 Aſſ. E. 34. Rot. Pat. 25 E. 3. part. 3. 

m. 16. Hil. 43 E. 3. Rot. 10. Coram N Buck. Hil. 26 E. 3. 
Coram Rege Rot. 20. Quando aliguis abjuravit regnum, crux 1! 
deliberat fuit in manu ſua portanda in itinere ſuo per = _ 
vocatur vexillum ſanctæ eccleſic. Rot. Parl. 2 R. 2. nu. 28. the 
right uſe of ſanctuary. 6 H. 4. 2. 8 H. 4. 2. 11 H. 4. 40. 7 H. 

6. 8. 27 H. 6. 7. 2 E. 4. 17. 21. 9 E. 4. 29. 12 E. 4. 1, 2. 3 H. 

7. Coron. Fitz. 54. 1 H. 7: 23-25. 8 H. 8. Kelway. 188, 189, 
190, 191. Fitz. Juſtice of Peace, fol. 202. Stanf. pl. cor. cap, 

| Abjuration, fo. 116, 117, &c. et ibidem Sanctuary, cap. 38. Dier, _ 
13 Eliz. fo. 296. lib. 5. fo. 12. 26. lib. 6. fo. 9. lib. Intrat. 


tit, Abjuration and Sanctuary. 


- K+ on CAP, 


0 E. 3. cap. 


n « 22 H. 8. ca. 16. 
is enacted, that no ſanctuary or priviledge of ſanctuary ſhoull be 26 ff. . A 


admitted or allowed in any caſe, By which act, ſuch abjuration 28 H. 8. cap. 2. 


as was at the common law, founded (as hath been ſaid) upon the Ae cap. 15. 
1. c e „„ 


J/%% ̃⁵⁵ m m ß . 0. OY Wis: 0 
And yet the abjuration by force of the ſtatute of 35 Eliz. ca. 1. ca. 7. 1 Jace. 
before juſtices * of peace, or juſtices of aſſize, or by force of an 25. 
peace or the coroner by a recuſant, remaineth ſtill; becauſe ſuch <22*invance of 


a4: -c: 
n 


L ter leges Edw. 
Conf. ca. 21. 


= Bot. P Par. an. 
GE. 3- num. 6. 


Conttable of the 
ton to make 

hue and cry. 

 ®4 Bo & $- bb 
& 9 Mo. 8 


. ho leges Ca- 
nuti, fo. 110. 
ca. 26. See in- 


For Orerfameſſa, 
See lib. Rub. 


. 
; * n. 5 


+ BY 


| Britton, to. Ihe 


EI Fler, Ii. 1 1. c. 24. 
See the 2. part of 


the Inſtitutes. 
VM. 1. ca. 9. 


. ce officio | 
 Coronatoris, 
See the ſtatute of 


Waneds, 13 Ed-1. 
7 E. 3. fo. 16. 
22 Aſſ. 57. 
38 E. 3. 14 af- 
faulted to be 
robbed. 9 "DP FR 
26. See the 
Cuſtum' of 
Norm. ca. 24. 


ian. i. 2. 


fo. 
. 

d 2 . ee 
13. veil, 59. 


28 E. 3. wt 


8 5 mon law, and the other by ſtatute. 
1 vil” the one for the king, 
Iuit. 


by her brother Amnon, the text faith ol — que e clueren 


* 


Hue and Cry. oy Cap. 52. 


c A P. Lit. 
De Hutgfo ef Clamore. n 
orf H U E and [+ R Y. 


"HE one being an expreſſion of the other, For luer in 
French {urge hutefrum) is to hoot of ſhoute; in Englifli to crie. 
There be two kindes of hues and cries, the one dy the com- 
Thereupon there are two put- 
the other for the party by private 


Hue and cry by the common hw, or for the Ling, is, when any 


- ſclony is committed, or any perſon grievouſly and dangerouſly 
u ounded, or any perſon affaulted and offered to be robbed either 
in the day or night; the party grieved, or any other may reſort 
to the conftable of the town, and aequaint him with the cauſes, 
deſcribing the party, and telling which way the (ffender is gone, 
and require him to raiſe hue = | 
| ſtable is, to raiſe the power of the towne, Þ as well in the night as 
in the day, for the proſecution of the offender, and if he be not 
found there, to give the next conſtable warning, and he the next, 
untill the offender be found, and this was the law before the con- 


cry. And the duty of the con- 


queſt, 


LY; quis latroni e dedlerit eumpne null» edito clamore abire 


fermiſerit, quanticungue fucrit latronis vita e&ftimata extremum ſolvat 
| denariolum, aut pleno, perfectoquè Jur eurardo de facinore ſe nihil habuiſſe 
 Cognith confirmato. 


Sin quis proclamantem exaudierit, neque vero Fuerit 
inſequutus, ſuæ in * contumaciæ [£ nt omnem cruminis 4 // ns dir ; 
 luerit) penas dato 
in antiquo M. S. | quis ri 3 er © Gu veins grati 
cum dimifit, emendet ſecundum weram ipſeus furts, vel plena lada ſe ad. 
5 ret, a cum co Falſum neſcivit: ft quis audito clamore ſuperſelit, 
relldat oven ſameſſi regis aut plene ſe laidiet. Bracton who wrote be- 
fore any act of parliament concerning hue and cry, faith, ame 
 tammilites, quam alis qui funt 15 annerum + et amplius, Jurare debent 
quod utlogatos, murditores, robbatores, et bur platores non recipient, c. 


+ hateſi um del clamorem de talibus audiverint, flatim audito clamort 


e cum familia, c. and herewith agreeth Britton. 2 

The ſtatute of W. 1. cap. 9. being in affirmance of the com- 
mon law, provideth, Que touts communement foient preſts a les ſemons 
des v ;ſeounts, et. au crie de pais de ſuer et arrefler felons, quant mijicr 


ferre a, auxibiens deins franchiſes come delvrs. 


And the-ſtatute of 4 E. 1. declareth the law fomiliter de omnibul 
liommicidiis, Burglar', occiſis, ſeu * periclitantibus levetur hutefrum, Ec. et 
enmmes fequantar tutefium, et veſtigium fe fieri poteſs 3 et qui nen feceri tt, 
vt ſuper hoe convittus fuerit, altackictur quod fit coram fuſticiariis 4 
_gaola, Se. And by that act it appeareth that fo it is in caſe of 
rape, and therewith agreeth, 2 Bracton allo. 

The life of hue and cry is freſh ſuit. _ 

d Thamar the daughter of king David being violently raviſhed 


cagit. 


capiti ſuo, ſcilſa talari tunica, impoſitiſque - FR hor en hat 0 


They which levy not hue and cry, or purſue not upon hue © Brat. li. 3. fo. 
and cry, ſhall be puniſhed by fine and impriſonment. “ Alſo if a _ ke 
man be preſent when a man is murdred, or robbed, and doth not ' ES - 
endeavour to attach the offender, nor levy hue and cry, he ſhall cor. 333. : 
J ooo CuaSE 4. - 
Or hue and cry by force of acts of parliament in five caſes. ©Fir?, cor. 395. 
if a watchman doth arreſt a night walker, and he diſobey and fly, e Stat. ge Wine, 
the watchman may make hue and cry, © watch. 4 H. 7. 

2. f Si quis foreftarius, parcarins, aut warrennarius in baliva ſua fo. 2. 18. 
malefafores aliquos invenerit vag antes ad damnum ibidem faciend, et * Statutum de 
qui ſe foreftarits aut warennariis illis poſt clamorem et hutefium levatum 128 * "Ip 
ad pacem regis ad ftandum recte reddere noluerint, immo ad malitiam „ N ö 
ſuam ereguend et continuand et pacem regis diffugiend* fugan fecerit, Poreſtets. 
et vi et armis ſe defenderint, licet foreſtarii, parcarii et warrennarii illijc 
aut alii guicunque ad pacem domini regis exiſtentes in comitativa foreſta- 
riorum, parcariorum, aut warrennariorum illorum wementes ad tales male- 

Ffacbores fic inventos arreftand” ſeu capiend”, aliquem ſeu aliquos lujuſiodi 

nalefactorum interfecerint, non propter hoc occaſtonentur ccram domino 
rege, et juſticiariis quibuſcunque aut aliis balivis domini regis, aut aliorum 
quorumcungue infra libertatem aut extra: nec propter hoc amittant vitam, 
aut membrum, aut alium pœnam ſubeant, immo firmam pacem domini 
reois inde habeant. Sed bene caveant foreſtarii, parcarii, zuarrennarii, 
et alii quicunque, ne occafione contentionis, diſcordiæ, contumeliæ, aut 
alicujus malevolentiæ, ſeu odii prehabit aliquibus per balivas ſuas tranſ® _ 
tund malitioſe imponant, quod occaſione malefaciendi in baliuis ſuis in- 
trant, cum hoc non fecerint, nec ipſos vagantes ut malefaciant, nec malgfa- 
cientes invenerint, nec cauſam malefaciendi querentes, et fic eos occidant. 
uod fi fecerint, et de hoc fuerint convicti, fiat de morte fic inte, fectorum, 
prout aliorum ad pacem domini regis exiftentium, et prout de jure et ſe- 
cundum conſuetudinem regni fuerit OO v 


7 


3. Welſhmen outlawed, or indicted of treaſon or felony, that 23 Hf. 6. ca. 5. 

fly into Herefordſhire, ſhall be apprehended, &c. or elſe purſued Vid. 9 * 

by hue and cry, and a forfeiture upon thoſe that do not purſue, er TO 

4. Hue and cry ſhall be levied upon takers of carriage within _ K 5 
the vierge of the ſtaple of that which pertaineth to the ſtaple, _ 2 . 

5. Where a man is robbed: upon hue and cry, &c. what Winch. . „ 
remedy he ſhall have againſt the hundred, &c. and how and in 28 E. 3. cm. 
what manner the hue and cry ſhall be made in that caſe, ſee the 27 El. c. 12 

ſtatutes, and lib. 7. fo. 6. & 7. the ſtatutes well expounded. And 38 Fl. ca. 25. 

this robbery muſt be done in the day time, and not in the night, 

otherwiſe the party grieved ſhall not have his action. And ſo note a 

diverſity between a hue and cry at the common law, or for the king, 

and a hue and cry by ſtatute where the party grieved is to have his 

remedy by private action. Note alſo a diverſity in the profecu- 

tion at the common law, or for the king, and by the ſtatutes which | 

give the party remedy, for a proſecution to the next conſtable s 

good by the common law, but ſo it is not by the ſaid ſtatutes _ 448-1. 

which give the party grieved his action. Sce lib. 7. fo. 7. & 8. Lib. 7. fo. 7, 8. 

22 El. Dier, 370. So the proſecution at the common law is a ** El. Pier 370. 

good excuſe upon an indictment at the kings ſuit, but note that it 

"BB a — —ůꝛ⁰ꝛꝛ AGEL LLATEC 

Where hue and cry either by the common law, or by force of 
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35 E. 3. 6. 
ay ſtatute is levied upon any perſon, the arreſt of ſuch perſon is See 5H. 7. 5. a. 


lawfull, 2 H. 7. 28. . 


r 
Kot. Clauſ. 
8 * 3 m. 5. 15 


25 See before, e ea. 
13. for cutting 


out of tongues, his od +. i”. 


11 8 | 


and ſhall be fined and impriſone 


De civitate Lon- 
Jon * : 


manum regis. 
pro huteſio non 


n . 1 Firſt part 1 


7 Kirures §. 194. 
502. Stanf. Pl. 


Sor. 18. N. 


5 Cuſt. de Norm. 
ea. 79. Mehai- 
mus. Bracton, 


lib. 3. 144, 1 
5 
da. 38. . 
d Rot. Clauſ. 
anno 13 H. 3 


e. 


- OM Camden Unt: 


Page 593, 


4 Bract. lib. 2. 
fo. 148. nu. 4. 


| | Mirror, cap. 4. 
S8. De pains in 


s E. 3. 20. 1 


hu full been 8b the aut of the ve and ery be ed, and if 


e ar done in deed. 
Stat. de 18 E. 2. 
V 


levauerunt hutefum et clamorem pro morte magiſtri Guidonis de Arrety 
et alitrum inter fector um ſecundum legem et conſuetudinem ni. 1 ht 


fo ele; nalemium. Hereof we find an example. 
; of the like accident you may read in Camden. 


5 ig notus in adulterio deprehenſus, et ab adultere marito in vindi "wn * 


5 3 he loſt any part of his body, the delinquent fhould loſe 
the like part, as he that took aw ay another mans life, ſhould loſe 


 hemium &ft homicidium 1 And therefore in 1 the * or 


Of Mehem. . Cap. 53 


the cauſe be Arbed, he that lev 8 the ſame ſhall alſo be arreſted, 
But common fame and voice 

is not ſufficient to arreſt a man in caſe of felony, unlefle a Klony be 
Tt is an article of the leet, to enquire of hues and cries levie and 


Mandatum eft Guilielm) 4 Hocerkel [ thefaurario regis, 9d civita. 


tem London capiat in manum regis. eo quod cives ejuſa lem civitatis zy 


rege 2 lon anal 22 die whe eh Ky 


or MAYHEM. 


* 


0 F . you may read at ago in 655 2 firſt part of the 11 
ſtitutes ſe. 194. & 502, and in juſtice Stanford. And where 
(as it is there cited) he faith, Caftratis uerò, quam vis la: ic 


H. Hull indictatus fuit de mayhemio, eo quod abſcidit vir lia % 
Ae monachi, c. quem idem H. deprehendit, Sc. cum A. uxore ſua, 


Dominus Robertus Nevil (cum numeroſam prolem ex 25 'e fa 22 
talibus mutulatus, b evi vi doloris expiravit.. 


Fide inter leges Alven edi. cap. 40 de vulner 4 for 43. | 
By the ancient law of England, he that maimed any man, 


And it is truly ſaid, that "Sells oft RET Pa "Wa inceptum, and 1. 


mm Ay 2 - 92 — — — — 8 


indicment it 18 {aid ou ouice 1 reg ; 
pL manners. - Brit fo. 48. b. Fleta, n. 1. ca. TY Membium pro | menir 
Vide 26 E. 3. fo. + 94: 8H. + 20, 21, Coron. 5 | 
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Caps 54 ' Of premunire. 


* niour le roy per grevouſes et clamouſes pleints des grandees et 
communes avant ditz, coment pluſors gents ſont, et ount ęſtre 
treits hors de realme a reſponder des choſes dount la 2 ap- 
perteint a la court noſtre ſeigniour le roy; et auxint que les judge 
ments rendus in meſme le court ſont empeache en autre court, in 
| +rejudice et diſheriſon ngſtre dit ſeigniour le roy et de ſa corone, et 


de la common ley de meſme le realme uſe de touts temps. Sur quay 
aſentus gſt et accord per naſtre dit ſeigniour le roy, et les grandees 
tt communes ſuiſditx. Que touts gents de la ligeance le roy, de 


quel conditione que iz ſont, que trahent nulluy hors de realme (1) 
mn plea dont le conuſance appertient a la court le roy, ou des choſes 


cut leroy (3) cientjeur, Se. (4) in Engliſh thus, 


ligeance, of what condition that they be, which ſhall draw any 
in the kings court, or which doe ſue in any other court to de- 
laye day, &c, 


| The effect of the ſtatute of 16 R. 2. is, if any purſue or cauſe 
to be purſued in the court, of Rome, or elſewhere, any thing 


ewe bone deliberation ove les grandees et auters de dit councell, 


dont judgement ſoit rendus (2) en le court le roy; ou que ſuent en 
autri court à defaire ou impeacher les judgements rendue in le 


which toucheth the king, againſt him, his crowne and regality * : 


$ +. 5- 


\RIMERMENT pur ce que monſtre of a e foes Beben, 


The print being 
examined a-. 


greeth with the . 
record. See th 
firſt part of the 


nſtitutes, _ 


le. 199. 


d tout le people de fon dit realme, et in defeaſance et anientiſment 


The Ntatute of | 


16 R. 2. cap. 3. 


ſaith, In curia 


n 


Romana, vel _ 


IRS T becauſe it is ſhewed to our lord the king by the 

_ grievous and clamorous complaints of the great men and 
commons aforeſaid; how that divers of the people be, and 
baye been drawne ofit of the realme to anſwer of things, 
whereof the cogniſance pertaineth to the kings court: and alſo 
that the judgements given in the ſaid court be impeached in 
mother court in prejudice and diſheriſon of our lord the king, 
and of his crowne, and of all the people of his faid realme; 
and to the undoing and deſtruction of the common law of the 
lame realme at all times uſed. Whereupon, upon good deli- 
beration had with the great men and other of his ſaid councell, 
it is aſſented and accorded by our lord the king, and the great 
men and commons aforefaid, that all the people of the kings 


out of the realme in plea, whereof the cogniſance pertaineth 
to the kings court, or of things whereof judgement is given 


text or impeach the judgements given in the kings court, ſhall 


16 R. 2. cap. 5. 
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Fourth part of 

the Inſtitutes, 

cap. 8. artic. 1. 
Die Decemb. ; 
anno 21 H. 8. 
againſt cardinall 
% GR... 


{reminitus. 


great miſchiefs. Firſt, that the kings ſubiects have been drayn 
out of rhe realme, to the anſwer of things, wher2of the conuſance 
pertained to the kings court. Secondly, of things whereof judge. 
ments have been given in the kings courts, And thirdly, that 
alter judgements given in the kings courts of the common lay, 
of matters determinable by the common law, fuits were com. 
muenced in other courts within the realme, to defeat or impeach 
thoſe judgements. And theſe three miſchiefs had three unſuffer- 
able effects: firſt, the prejudice and diſheriſon of the king and of 
bis crowne. Secondly, the diſherifon of all his ſubjefts. And 
thirdly, the undoing and deſtruction of the common law of this 
realm: all which appeare in the preamble of this acc. 
They are called (other courts,) either becauſe they 

| the rules of other lawes, as by the canon or civill law, &c. or by 
other trials, then the common law doth warrant. For the triall 

_ warranted by the law of England for matters of fact, is by verdid 

of twelve men before the judges of the common law of matters 
pPertaining to the common law; and not upon examination of wit- 
neſlſes in any court of equity: ſo as alia curia, is either that which 
is governed per aliam legem, or which draweth the party ad aliid 
examen. For if the freehold and inheritances, goods, and chattel, 
debts, and duties, wherein the king or ſubje& hath right or pro- 
perty by the common law, ſhould be judged per aliam legem, or be 
dirawne ad aliud examen, the three miſchiefs aforeſaid expreſſed in 
the preamble and in this act ſhould follow, viz. diſheriſon of the 
Fing and of his crowne, the diſheriſon of all his people, and the 
EO  wMndeoing and deſtruction of the common law et all times uſed: 


_. Coram rege. 


14. Nota, citra 
Mare. 


Oc. Whereby, and many other like records it appeareth, that 


; his realme, their notaries, procurators, &c. fautors, &c. ſhall be ow 
of the kings ee V e 


of the crowne of England, and the firſt article exhibited by th 
lords of the councell, (whereof fir Thomas More chancellor wx 


his offence is called a premunire of the words of the writ 


were againſt the ancient common lawes at all times uſed. And 
that alſo appeareth by the ancient writs of the common law, called 
add jura regia, whereof ſome touch hath been given before, and 
which are worthy the reading: and alfa by divers acts of parli- 
ment; as the ſtatute of Carlile, ano 35 E. 1. whereof we hve 


209 E. z. within two yeares-after the ſaid act of 27 E. 3. that 11) 
Rot. 44. Cornub, 

4 6 . o ; * . \ P 
. 4% E. 3.13) mn manucaptores ſufficientes, et ſacr amtutum praftiterunt, quod non d 


: Of. Premunir SE. | I Cap. 54. 


In this act is declared the ſoveraignty, prerogative, and freedome 


one) and the principall judges concerning this matter, is worth your 


grounded upon this and other ſtatutes for puniſhment theregf, 
For the words of the writ be, Rex vicecomiti, Sc. Præmunire fa: 
A. B. & c. And rightly it is ſo called, for he that is preemenitus i 


Before the making of this ſtatute of 27 E. 3. there were thre 


proceed by 


by which words of this act it appeareth, that all theſe miſchief 


treated before in the ſecond part of the Inſtitutes; and by ths 
ſtatute of 25 E. 3. De proviſeribus, And it is obſerved, that it 


that were called in queſtion upon the ſtatute of premunire, 10 


templabunt, citra mare vel ulira, quad in præjudicium regis, legun, fe 
crong, ſeu judiciorum in curia regis reddit”, tendere valeat quoquo 1% 


judgemems 


+ 
Cap: 54. Of Premunire. 


7 +120 . 
judgements ought not to be. queſtioned ritra mare, in any court, 5 
unleſſe it be according to the courſe of the lawes of the realme. dd. 
By the ſtatute of 4 H. 4. cap. 23. it is ordained and ſtabliſhed, 4 H. 4. ca. 2% 
that after judgement given in the courts of our lord the king, the 
zrties and their heirs ſhall be thereof in peace, untill the judge- 
ment be undone by attaint, or by error, if there be error, as hath. 
been uſed by the lawes in the times of the kings progenitors. De ELD 
- a Alfo that which hath been ſaid appeareth by our books and an- 15 _ 12 2. 
cient records, as hereafter ſhall appear mee. FE Sen errno 
do E. 4. fol. 6 where the ſtatute of 16 R. 2. cap. f. faith, In * 5 FE. 4. 6. b. 
ciria Romana vel alibi, ecclefiaſticall courts within the realme are 44 E. 3. 36. 
!!!!! p ia OH 
Mich. 11 H. 7. it was adjudged by the whole court, that a munire. Fitz. 
{it in the eccleſiaſticall court within the realme for a temporall 16 * 75 K ey : 
cdl Wits eat of previnires 
A prefident of a premunire, for ſuing in the eccleſiaſticall court Tort. 


O 


))) 4 
e It was reſolved, that he that ſued in the eccleſiaſticall court for b. & 430. 
the forgery of a laſt will and teſtament, incurred the danger of a ex, H. . of be 
premunire, becauſe the party grieved might have his remedy by the report of juſtice 
common law. And in the tame year of 17 H. 7. juſtice Spil- Spilmanm. 
man alſo reporteth, that one Turbervile, as well as for the king. 
as for himſelfe, did ſue a premunire againſt a perſon for ſuing for 
tithes in the eccleſiaſticall court, alledging the ſame to be ſevered _ 
| from the nine parts, and judgement given againſt the defenn?n 
Alſo it appearetl that the admirals court is within this word [alibi] 
if he hold plea of any thing, which is not done faper altum mare, 
Richard Beuchampe eſquire and Thomas Pauncefoot eſquire, f Nic. 38. H. 6 
and others, are charged with the offence of premunire, for that coram rege. 
they ſued John Creſſey eſq; before Henry duke of Exeter ad. | 
lid mirall of England, for taking away a crofſe of gold and other 
tels, goods, ſuppoſing the ſame to be taken /zper altum mare, where in 
pro- truth they were taken at Stratford in the county of Eſſex; where 
be the ſtatute of 16 R. 2. is recited, that none ſhould ſue in curia Ro- 
in mana ſex alibi, Oc. and that the conuſance of this plea belonged to 
the the common law, and not to the court of the admirall. And ſo it is 
the of the conſtable and marſhall, if they hold plea of a matter deter- 


r re 
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ſed: minable by the common aas no FFV 
nie d Iſabel Winnington exhibited a bill of premunire againſt Wil- E Mic. 9 UH. 7. 
10 if | p 8 . 1 3 Wy 5 i ld ® by r . | Fe Boll 
An am Powdich upon the ſtatute of 16 R. 2. cap. 5. for ſuing in coram rege. 
lled the admirall court before John earle of Huntington, admirall of Raft. pl. 23. 
and England, for a cauſe which belonged to the common law, where- but this cauſe in| 
fs qo Has the ERP J Oro ns ey. ate.” I 
unto the defendant pleaded not guilty. PE Rot. 

— | | 8 3 „ nn 
have And the reaſon of all thefe caſes is, becauſe they draw matters coram rege. 
the trlable by the common law, ad aliud examen, and to be diſcuſſed per 
t in aliam lege m. C.. ͤ Tb 
they hut ſome have made a queſtion, whether ſince the eccleſiaſticall 
yen" Jurifdiftion was acknowledged to be in the crowne, an eccleſiaſti- 
. call judge holding plea of a temporall matter belonging to the com- 
, {i mon law, doth incurre the danger of a premunire. Though hereof 
n there is no queſtion at all, yet leſt any man might be led into an 
that errour in a caſe ſo dangerous, we will clear this point by reaſod, 
jens ) ¼ preſident, 


481 


* 24 H. 8. tit. 
premunire, 
Brook 16. : 
TI. 25 H. 8. co. 
ram rege, Rot. 


ſhop of Norwich 


coram rege. Rot. 
9. the B. of 
Bangors cale. 
D. & St. lib. 2. 


b. Lib. z. ca. 23 8 


Br. tit. Premu- 
DOSn=zS 


Temps. E. 6. 
Elz. cap. 


: preſident, and authority. The reaſon holdeth ſtill to draw th 


- court, but governed per aliam legem: and ſo likewiſe of the coun 
of the conſtable and marſhall. „„ | | 


made by all the biſhops and the whole clergie of England, the king 
nire remained in force againſt ecclefiaſticall judges, for holding of 


- Rich. Nick Bi- 


_ cauſes arifing within the ſaid towne ſhould be determined before 
the deane there, having a peculiar eccleſiaſticall juriſdiction, and 
 _ that no inhabitant of the ſame town ſhould be drawn before any 
Other eccleſiaſticall judge, and that every perſon ſuing contrary to 
that cuſtome, the ſame being preſented before the maior of Thet. 
ford, ſhould forfeit ſix ſhillings eight pence; and that an inha. 
bitant of Thetford for an eccleſiaſtical cauſe riſing within Thet- 
ford, ſued another before the biſhop of Norwich within his con- 
ſiſtory court at Norwich: and this was preſented before the maior 
of Thetford according to the cuſtome, whereby he forfeited {ix 
ſnillings eight pence. The ſaid biſhop cited the ſaid maior for 
talking of the ſaid preſentment pro ſalute anime to appear before 
aim at his houſe at Hoxon in Suffolke, where the maior appeared, 
and there the biſhop ore tenus injoynd him, upon pain of excom- 
munication to adnull the ſaid preſentment before a day. And tor 
this offence he was attainted in a premunire upon his confeſſion be. 


which judgement two points are cleared : firſt, that the ſtatute of 
pPremunire extends to eccleſiaſticall courts within the realme. 

Secondly, that after the king v 
the biſhops incurred the danger of premunire. 
Trin. 36 H. 3. 


after 26 H. 8, holdeth ; that if a man maketh a promiſe for a tem- 


2 ©a. 24. fo. 106. 8 


to the kings crown and his royall dignity, &c. the party, if he wil, 
may have a premunire fac. againſt him. 
Brock reporteth, that Barloe biſhop of Bath and Wels, in the 
reign of king E. 6. deprived the dean of Wels, which deanry was 3 
donative; and thereby incurred the danger of a premunire. _ 


is repealed, But there is a ſpeciall proviſo in that act of 1 Elis. 
that it ſhould not extend to repeale any clauſe, matter, or ſemten®* 
? contained or ſpecified in the {aid act of 1 & 2 Ph, and Mar. wich 


Of 'Premunire. Cap. 5, 


matter ad aliud examen, &c. And the like queſtion might he 
made for the admirall court, which is, and ever was, the kin 


At a convocation holden aum 22 Hl. 8. by a publick inſtrument 


was acknowledged to be ſupreame head of the church of England, 
hk After this, viz. 24 H. 8. it appeareth that the ſtatute of prey. 


pleas meerly determinable by the common las. 1 
In 25 H. 8. Richard Nick biſhop of Norwich was attainted in 
a premunire at the kings ſuit, and his caſe was this. Within the 
towne of Thetford there then was a cuſtome, that all eccleſiaſtical 


tore Fitz James chief juſtice, and the court of kings bench, upon 
the ſtatute of 16 R. 2. the record whereof wg have feen. By 


as in poſſeſſion of his ſupremacy, 


The biſhop of Bangor was attainted in a munire for holding 
plea of an advowſion, and of tithes ſevered from the nine parts. +, 
Saint Germin in his book of Doctor and Student, who wrote 


Porall thing, and ſwear to perform it, and doth it not; if he be 
ſued for perjury in the ſpirituall court, a prohibition or a premunite 
lyeth in that caſe. Alſo he ſaith; if a man be excommunicate in 
the ſpirituall court for treſpaſſe, or ſuch other thing, as belongs 


By the ſtatute of 1 Eliz. (which reſtoreth the ancient juriſdiftion 
eccleſiaſticall to the crown) the act of 1 & 2 Ph. and Mar. cap. 8. 


: 


| ſome, tedious, and chargeable, and to have ſuffered the party to 


„ _* GC 


doch concerne matter of premunire, but that ſo much of that 
which concerneth any matter or cauſe ok premunire, ſhonk ſtand in 
force and effect. And that clauſe of the ſtatute of 1 and 2 Ph. and 
Mar. is this. That whoſoever ſhall by any proces obtained out of any 


ecclefiaſticall court, within the realme or without, by pretence of 


any ſpirituall juriſdiction, or otherwiſe, contrary to the lawes of the 
realme, inquiet or moleſt any perſon, &c. for any mannors, & c. 


| parcell of the poſſeffions of any religious houſe, &c. ſhall incurre 
| the danger of the act of premunire, in anno 16 R. 2. 5 


See the ſtatute of 25 H. 8. which alſo hath reference to the ſaid 25 H. 8. ca. 20 
act of premunire, and is revived by 1 Eliz. e 8 
Thomas Stoughton parſon of N. in Suffolke, brought a writ of Tin. 29 EUz. in 


premunire againſt R. T. upon this ſtatute of 27 E. 3. for ſuing in communi banes 


the court of audience of the archbiſhop of Canterbury, to impeach Rot. 747: 1 
a judgement given in a quure impedit, before the juſtices of aſſize in Stoutzhtons * 
the county of Suffolk, &c. the defendant pleaded: not guilty, &cc. 


And this (omitting many other things for this matter) ſhall fuffice. : 


And now let us peruſe the body of the act. 


(i) Traſie nulluy hors de realme.] Of this there is no queſtion, 1 


being againſt the ancient law of the realme always in uſe; as 


by this act appeareth. And this was a remedie for the firſt miſ- 
EE en ok Ce Ee dd ⁊ ads a 

(2) Ou des chojes dont judgements fuer rendus, c.] This branch 
prohibiteth all forain ſuits, viz. in the court of Rome, & c. ſor any 

thing whereof judgement was given in the Kings court. And this 

was remedrt 3or the lecond nakhet. 

43) Ou que ſnont cn autre court a defaire cu impeacher les judgements 
renclue in le court le rey.] This is a remedy for the third miſchief. 

For having by the ſecond branch provided againſt forain ſuits to 
undoe, or impeach judgements in the kings court, this branch doth _ 

(as hath been ſaid) extend to all courts, which proceed by the rule _ 

of another law, or draw the party ad aliud examen, and therefore 

this branch doth extend to eccleſiaſticall courts, to the court of the 
conſtable, and marſhall, to the court of the admiralty, and to the 

court of equity proceeding in courſe of equity: for it had been to 
no effect to have provided againft forain ſuits, which were trouble: 


have attempted and proſecuted any thing at home within this 5 


realm, to the prejudige and diſheriſon of the king, and his crown, [ N = 


and all his ſubjects, and to the ſubverſion of the common law. 
And firſt we will ſpeak of the court of equity. This court cannot. 
proceed in courſe of equity after judgement at the common law, for 
three reaſons, F rſt, for that it draweth the matter triable, and de- 
terminable by the common law, ad aliud examen, viz. to a triall by 
witneſſes, which (as hath been ſaid) is contrary to the ancient law _ 
of the realm, and againſt the purvien of this ſtatute. Secondly, after 
Judgment the parties ought to be at peace and quiet, for judicia ſunt 


| *anquam furis dicta, and if the party againſt whom judgement is 


gven, might after judgement given againſt him at the common 

a, £0e into court of equity for matter in equity, there either 

lould be no end of ſuits, or every plaintif would leave the com- 

mon law, and begin in the court of equity, whither in the end he 

muſt be brought, and that ſhould tend to the utter ſubverſion f 

ine common law, as it is ſaid in the act. Thirdly, the court of We 
equity in the proceeding in courſe of equity is no court of 11 37 H. 6. 24. 
... e cord, 
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taking ſome few examples for many, both before, and after thi 


Anno 6 E. 1. In the caſe of Edmond earl of Cornwall in anno 6 E. 1. it as 
theearl of Corn-" 


hire to pronounce ſentence of excommunication by the ſentence 
of the archbiſhop of Canterbury (which fentence was had by the 


What eſtate, degrees or dignity ſoever, that dealt in the proceed. 
| Ings, &c. againſt the ſaid biſhop and his tenants before the ſaid 


ment, ow en auter manner, ne devient eftire en autri court recrecees, &. 
Out of this record we may obſerve three things. Firſt, what the 
ancient law of this realm was, before the making of this act. Se- 
cCondly, that [er autri court] which are the words of this act, was 
taken to be another court within the realm. Thirdly, that the 
miſchief before this act, was for ſuits in other courts within 
this realm, after judgements given in the kings courts. Read 
the whole record, which beginneth thus. Cornub. dominus ret 


Mich. 13 E. 3. 
Iz communi 
danco. Rot. 40. 
Inter Johannem 
de Dingle and 
Mich. de Englis 
4 Fleta li. 6. ca. 
3596. Trin. 19 E. 


3. Rot. 50. Co- 


ram rege John 
Boltons caſe. 
Mich. 19 E. 3. 
209. Alan de Co- 
neſburghs caſe. 
F. N. B. 169. f. 
20 E. 3. eſſoin. 
24. 21 E. 3 
YO Go 
b 4 H. 4. ca. 23. 
-© Paſc. 5 E. 4. 
Coram rege inter 


Cobbe and Nore. 
Rot. Parl. 
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judgement in the kings court, and in that record it is ſaid, In regi 


practice againſt all equity and conſcience in the kings bench: for 
the plaintif retained by colluſion an attorney for the defendant, 


AF; | 11 I | £ WP | ity! 
ſimlle. 3 H. 5. two of the judges to hear, and order the caſe according to equi! 


nu. 44. & 3H. 
5. nu. 22. 


out higher authority. 
22 E. 4. 37. 


8 


Of Premunire. Cap. 5. 
cord, and therefore it cannot hold plea of any thing, wheres 
judgement is given, which is a judiciall matter of record. And 
this is the ancient law at all times uſed, as this act ſpeaketh. 4; 


ſtat ute 


peareth, that after judgement given before Roger Loveday and 
Walter Winborn juſtices of ojer and terminer, againſt Walter 
8 of Exeter and his tenants, the ſaid biſhop procured the 
biMop of Landaff in the pariſh churches of Cornwall and Devon. 


procurement of the ſaid biſhop of Exeter) againſt all perſons of 


juſtices: and in this part of the record being in French, it is ſaid 
La corone, et la dignity nqbre ſeigniour le roy ne doit per autre «he 
juſtice ne guyne, Oc. Et les choſes que ſont paſſes en ſa court per judpe. 


And in 13 E. z. there was a ſuit in the court of Rome after 


contemptum, et coronæ ſuæ prejudicium, ac judicii prædicti enerua- 
tions manifeſtam, c. Ac quod judicia in curia regis rite reddita fruſtra 
redderentur, nife debitum ſortirentur effeftum.  _ 
Fleta who wrote before this ſtatute, ſaith, Fudicia debent rata 
permanere, et firma confiftere, uſque ad condignam ſatisfattionem invida- 
J CC 
And as a maxime of the common law in the judiciall Regiſter, fo, 
12. 35. 41, &c. it is often ſaid, Ea gue in curia domini regis ritt 
acta ſunt, debitæ execution! demandari deb ent. 
No let us ſee what hath been done ſince the act. b The fta. 
tute of 4 H. 4. cap. 23. hath been recited before, which is a judge. 
ment of parliamieat. © A judgement was obtained by covin and 


{without the knowledge of the defendant, then being beyond ſea) 
the attorny confeſieth the action, whereupon judgment was given; 
9 the defendant ſought his remedy in parliament, and by authorit) 
of parliament power was given to the lord chancellor by adviſe af 


which proveth that the chancellour could not do it of himſelf witl- 


* No injunction aſter verdict at the common law is to be granted 
in chancery, and if the lord chancellor ſhould grant an injunction 
in that caſe the judges ſaid, that if the chancelor impriſoned - 


Cap. 54 Premunire. 


pus and deliver him. e e . Irs 5 San. 

Amongſt the articles preferred to the king by. Sir Thomas Moore 
lord chancellor of England, and all the privy councel, and by Fitz 
James chief juſtice, and juſtice Fitz-Herbert againſt cardinall, Wool- 
ey, one is in. theſe words, [And the ſaid lord cardinall hath exa- 
mined divers and many matters in the chancery, after judgement 


made ſome. perſons to reſtore again to the other party condemned 


hands, and is yet to be ſeun. ee ET: 
If judgements given in the kings caurts ſhould be examined in 


4 chancery, before the kings councell, or any other place, the plain- 
i; WT tif or demandant ſhould ſeldome come to the effect of their ſuit, 
* nor the law ſhould never have end, &c. See the Diverſity of Courts 
fre ca. Chancery. os DE PI. ee „ 
2 Ralph Heydon gent. was. indicted of a premunire upon the ſta- 
Jr tute of 27 E. 3. for procuring of Sir Nicholas Bacon lord keeper of 
fl the great ſeal, to grant an injunction in chancery after judgement 


os WY faith, Od predicrus Radius machinatus oft antiquas leges, et conſuetudines 
the po, EO Ee I Ho 
hin A writ of premunire upon the ſaid ſtatute of 2 E. 3. by Richard 


Beans againſt Richard Lloyd, for ſwing before the prefident and 


"3 pleas, in an action of debt for forty and two pound ten ſhillings, in 
ſter ver onen legum antiquarum, &. 
reg Peter Dewie was indicted for procuring of Sir Thomas Bromly 


judgement given in an ejectione firme © 
John Heal of the Inner Temple London eſquire, was, indicted 
ok a premunire, for procuring a ſuit in chancery after a judgment 


TH given at the common law, contrary to the ſtatute of 27 E. 3. And 


the councell of Heal took two exceptions, one, that the court of 


fo chancery was not within the ſtatute of 27 E. 3. another, that one of 
ee parties to the ſuit in chancery was named in one place by one 
ſta- court reſolved that the court of chancery was within the fta- 
dge⸗ te of 27 E. 3. but found the other exception concerning miſ- 
and ming to be true. And therefore they quaſhed the indictment, 
for bur made a memorandum indorſed upon the back of the indict- 
lant, ment, that it was overthrown for miſtaking a hame, and not for 
ſea) RAB no ig Ee 8 
ren; Thomas Throckmorton exhibited a bill in the chancery agaiuſt 
by dr Moyl Finch after judgement given againſt him in the court of 
* txchequer upon apparent matter of equity. Vpon which bill the 
ity: G&fendant demurred in law, and for that Sir Thomas Egerton then 
yith- od keeper inclined to rule over the -demurrer, ſaying that he 


"ted conſcjence of the defendant, in relieving the plaintif in equity: 
ction bon 4 petition to queen Eliz. (who ever favoured the due pro- 
| the «pg of ber laws,) ſhe referred the conſideration of the demur- 
party ker to all the judges of England, who hearing councell learned on 
N —:: , Cs ee rae * 


party for breach of the inzunction, they would grant an Jabear cor 


thereof given at the common law, in ſubverſion of your laws, and 


that, that they had in execution by vertue of the judgement, of the _ 
common law] | which 1 have ſeen in parchment under all their 


Courts. 
Mich. 8 & 9 El. 


given in an ejectione firme of lands in Hertfordſhire. And the record 


councell in Wales, after judgement given in the court of common 


Paſcb. 27 El. in 


then lord chancelor, to grant an injunction in the chancery after a the kings bench. 


"Tein. 30. El. W 


Chancer). 


name of baptiſme, and in another part of it by another. The 


| Mich. 39 & 40 


would not meddle with the judgement, but puniſh the corrupt 


8 3054. 
ca. 18. the boo 
of Diverſity of 


in the kings 
benen. 


Trin. 21 El. bs... bY 
Rot. 319. 7 e , 
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do be done by the advice of any of the judges, they all after divers 
hearings, and conferences, and confideration had of the laws and 
ſtatutes of the realm, unanimouſly reſolved, that the lord keeper 
could not after judgement given relieve the party in equity, although 
it appeared to them, that there was apparant matter in equity, And 
amongſt others, the judges gave this reaſon, that if the party againſt 
_ whom judgement was given, might after judgement given again 
him at the common law, draw the matter into the chancery, it 
would tend to the ſubverſion of the common law, for that ng 


5 5 125 1 


22 
tr) ger 


5 
_ 
K . 
8 


8 


27 H. 6. 5 
4 R. 3. 10. 


both parts, and upon view of preſidents in the time of H. 8. md 
ſince of injunctions granted after judgements, and finding very fey 


man would ſue at the common law, but originally begin in chan. 
cery, ſeeing at the laſt he might be brought thither, after he had re. 

covered by the common law, and thereupon they all certified, that 
the demurrer was good, and that Sir Moyl Finch the defendant 
Co Ee. ooo LL og 
a 

regis coram 


en, . ß ee 
See a privy ſeal bearing teſte 18 Juli, anno domini 1616, to the 
cContrary, obtained by the importunity of the then lord chancellor 
being vehemently affraid : ſed judicandum «f legibus, and no preſi 
dent can prevail againſt an act of parliament. And beſides, the 
ſuppoſtd preſidents (which we have ſeen) are not authenticall, being 

maoſt of them in torn papers, and the reſt of no credit. 
% (4) Elent jour contenant le ſpace de 2 moys per garniſiment a faire a 
eu, £c.] By this it appeareth that a premunire lyeth as well for 
the party, as for the king, and they both may join in one writ. 
If the defendant come not at the day, &c. by the expreſe 
letter of the law judgement ſhall be given againſt him according to 
this act. This ſuit need not be againſt them by originall writ, but 
if the defendant be ix cuffodia mareſchall;, the ſuit may be again 
him by hill, becauſe the end of the giving of the two months was, 
. that they ſhould have notice, which is ſatisfied, and therewith 
„ 3 8 
„„ 30 Ea: $. 
37. 30 E. 3. 11. 
Forebys caſe. 
„ 
Lib. 11. fo. 34. 
„„ Sek. 2» | ; 
Poulters caſe. this ſtatute been interpreted, and judgement given according|ſ. 
es Peruſe well the words of this act for this point, and ſee the book 10 


9. perſon, and therefore he cannot appear by attorny without a ſpecia 
m. writ out of the chancery : and this act doth bind as well thoſe that 
are lands of partament'as chers. 


are ſaid to be of his councell for proceedings in courts of juſli 


: dera uſe the courts of juſtice are hereafter in this act named: ev 


Premunire. Cap. 54. 


of them to warrant that which had been affirmed, and none of them 


An information upon t is ſtatute of 27 E. 3. againſt Sir An. 


D 


agreeth the preſidents; and the defendant cannot be ſued in am 
other court, when they are in cuſgodia mareſchalli. See the ſtatute 0! 
18 El. cap. 5. but that ſtatute extends to common informers, aud 
not when the ſuit is commenced by the party grieved. 


5 | 0 But if the defendant appear and plead, and the iffue be found 
againſt him, or if he demur in law, &c. judgement ſhall be gen 


againſt him, that he ſhall be out of protection, &c. And 10 hath 


Buy the ſtatute of 38 E. 3. cap. 2. the defendant ought to appear in 


Avant le roy et fon councell.] Here councell cannot be taken, 6 
moſt commonly it is, for his judges of his courts of juſtice, W 


— 


Cap. 544. Premunire. 


the lords of parliament in parliament, which is a court of juſ- 


tice. 1 4 5 4 POR. : e IRS DC LPHET 
- See the firſt part of the Inſtitutes, ſect. 164. Veigne les burgeſſes 


al parlement. There is commune concilium, magnum concilium, privatum 


ſor continuum concilium, and concilium juſticiariorum, le councel des 


| juſtices. 


125 


The king is ar- £: 


med with divers 


councells, 


Is, lour procuraters, attornies, executors, notaries, et mainteynors.] 


Note by this act the procurers, attornies, executors, notaries, and 
maintainers ſhall have the ſame puniſhment, that the principall 
ſhall have. Note in the ſtatute of 2 R. 2. this word (fautors) crept 
in, a word (derived à favendo) of a large extent, as it was conſtrued 


in the reign of H. 8, 


The plaintif may chooſe whether he will make them all princi- 


pals, or the one principall, and the other acceſſories, but the da- 
mages ſhall be ſeverally taxed. _ VVV 
He that procures one to ſue to the court chriſtian, ſhall forfeit 


as much as he that ſueth, and is principall as well as the other, and 


are in equall degree of premunire: but if they both be indicted, the 


one of the act, and the other of the procurement, and he that is 


charged with the procurement is found guilty, and the other by 


an other enqueſt is found not guilty, judgement ſhall never be 


Stanf. pl. cor. 
7. 36 H. 6. 30. 
n 
8 R. 2. Prem. 3 
pl. com. 97. b. 


1 bo a * 


given againſt him, which was indicted of the procurement, be- 
cauſe he cannot be an offender, but in reſpect of the offence of 


the other. 


Heirs de la protection Je rop.] By theſe words the perſons attainted 


in a writ of premunire are diſabled to have any action or remedy by 


the kings law, or the kings writs; for the law and the kings writs 


are the things whereby a man is protected and aided, ſo as he that 


is out of the kings protection, is out of the aid and protection of 
Glaw J) nd iT ops go © 
But by the ſtatute of'25 E; 3. it is provided, that he that pur- 


chaſeth proviſions to abbies, or priories ſhall be out of the Kings 
protection, and that a man may do with him, as with the enemies of 
the king and his realm, and that he, that ſhall commit any thing 
againſt ſuch proviſors in body or goods, or other poſſeſſions, ſhall 


ene en pee. 
Et lur terres, biens, et chateux forfait au roy.] This is intended of 


quent might lawfully forfeit, and not lands in tail: for tenant 1n tail 
ſhall forfeit only for term of his life, for that was all he could tw- 
wy forfeit at the making of this ſtatute, either in caſe of treaſon 
or felony. And ſo it was reſolved by thejudges in the caſe of Trud- 
gyn of Devonſhire, who was attainted of a premunire upon the 
latute of 13 El. cap. 2. Jͤͤöͤ?- Pe EN AFTY 


See Littleton 
ſe. 199. and 
the 1. part of the 
Inſtitutes the 
-fame e , 
Lib. 7. fo. 14: in 
Calvins eaſe. 
i 
See 5 El. ca. 1. 


34 H. 8. forfeit. 
the lands that he hath in fee-fimple, or for life, which the delin- 5 
r 
reſolution of the 
Judges in Trud- 
gyns caſe. Dier, 


manuſcript. 
Vide before. 


| | 25 E. 3. Verb. 
3 JJ ͤ f 
Nota, this is a new kind of forfeiture given by this law, and is 


penall, and cannot by equity extend further then the records, and 


therefore this act extendeth not to the forfeiture of fairs, markets, 


rents charges, rent ſeck, warrens, annuities, or any other here- 


ditament that is not within this word (zerre.) 


Lour corps impriſon, et rents al wolunt k wt 1 we 


neſſe of theſe puniſhments doe ſhew the greatneſſe of the of- 


2 


Ris to be obſerved, that the ſaid ſtatute of 16 R. 2. is ſtrictiy 


Ws 1 


16 K. a. e 5. 


2 
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Examples of 
theſe are quoted 


: ; before. | 


wrong, in curia Romana, ſeu alibi, which word (alibi) is a word of 


ever. | Where any thing,] which words be as generall as can he, 

4. Not only againſt the king, his crown and dignity, but againſt 
the kingdome alſo: againſt the king, his crown, and regalty, or 
realm. 5. This act extendeth not only to, procurers, abetters, main. 
_  tainers, counſellors, &c. which are known words in law, but to 
_ favourers, fautores, which word was largely extended in the reign 
of H. 8. whereby it is to be obſerved how dangerous it is to bring 


Vide juſtice 
Sßpilmans Re- 

port. Mich. 21. 
H. 8. Cliffs caſe. 


li legantina, which the cardinall had by bull, and paid to him ten 
marks in name of ſeaſon, and he was adjudged a Fautor. But ſuch 
_ evaſions were found ont of this _ other ſtatutes, as were made 

__ againſt uſurpations and incrochment 
common law, as divers and many ſtatutes were made from time to 
time to meet with ſuch evaſions, which being many, (and others 
which concern the offence of premunire) we. will but name, and 
leave the reader to peruſe the ſame at large, wherein (as we con. 
cCeive it) he ſhall find a great light, by that which hath been faid, 
Vin. 25 E. 3. ca. 22. 25 E. z. Statut. de proviſoribus. 38 E. 3. ca. i, 
2, 3, 4. 3 R. 2. cap. 3. 7 R. 2. ca. 12. 14 R. 2. ca. 16. 13 R. 3. 
St. 2. A. a. 16 R. 2. cap. 5. 2 H. il. ap. 3. K. 6 H. 


Dier manuſcrip. 
Hil. 1 El. e 
geeaſe de Chriſto- 
forſon Eveſque 

die Chicheſter. 


riſdiction, and though queen Mary reſtored his ſupremacy. in fuc 
| fort as hereafter appeareth, yet would ſhe not repeal the ſaid if 


parſon of a church granted to the cardinall an annuity, fo long a 


cap. 1. 7 H. 4. ca. 6. & 8. 9 H. 4. ca. 8. 3 H. 5. cap. 4, 24H, 
8. ca. 12. 25 H. 8. ca. 19, 20, 21. 26 H. 8. cap. 15. 28 H. 6. 
cap. 10. 35 H. 8. ca. 1. Note, queen Mary repealed all offences 
made to be mn the caſe of premunire ſince the firſt day of the firl 
Fear of H. 8. but ſome of them are revived by the ſtatute of 1H. 
Ca. 1. But in all queen Maries time, the ſtatutes made concernuy 
the offences of premunire before the reign of H. 8. were neither 
repealed nor altered, but (as hath been faid) allowed of in queen 
Mlaries time. 1 & 2 Ph. and Mar. ca. 8. 1 El. ca. 1. 5 El. ca. 
43 El. Cap. 1, 2. fl. % El. ea. 1 Jag. ca. . 
And where the ſtatute of 25 E. 3. de proviſoribus providetl 
that certain offenders againſt that act, ſhall before they be deliver 
ed, make full renunciation, &c. becauſe we deſire that our ſtudent 
may in all things underſtand what he reads: it is to be known, tins 
as well before that ſtatute, viz. in the reigns of E. 1, and E. 2. # 
after, the form of renunciation was to this effect. I renounce il 
the words compriſed in the popes bull to me made of the biſhoprick 


king our ſoveraign lord, and to his crown, and of that I put u 


Premunire. Cap. 5 
penned againſt offenders. For firſt it extendeth to all perſons 
what quality, or ſex ſoeyer, the words be [if any]. 7 : 
courts of what juriſdiction ſoever, and whether holden by right ot 


a large extent, as before it appeareth. 3. To all things whatſo. 


new or unuſuall words into any act of parliament, eſpecially into 
ſuch as be ſo penned: for there it appeareth that Cliff being x 


he ſhould be legate, ut decentius et ſublimins ſe. gereret in authiritate 


s upon the good and ancient 


- 


of A. (or the like) the which be contrary, or prejudiciall to tle 


ſelf humbly in his grace, praving to have reſtitution of the tempo 
ralties of my ſaid church, &c. Whereby it may appear what th 
law was in that caſe before 25 E. 3. And albeit theſe laws be vt) 
ſevere, eſpecially againſt the buls, &c.-of the pope, and fora 


tulle? 


Cap. 54. £ Premunire. * . 


tes of proviſion and premunire, but provided that they ſhould —— 
ſand in force. See the ſtatute of 1 & 2 Ph. and Mar. whereby it 1 & 2 Ph. and 
ß enacted, That whoſoever ſhould by any proces obtained out Mar. ca. 8. 
of any eccleſiaſticall court within this reaifen, or without, or by  _ 
pretence of any ſpiritual juriſdiction, * gr otherwiſe, contrary & Nota. 
to the laws of this realm, inquiet, or moleſt any perſon, &ckc. 

ſhould incur the danger of the act of premunire made in the 

ſixteenth year of the reign of king R. 2. &c. And by another 
branch in the fame act it is enacted, That all buls, diſpenſa« _ 

tions, and privileges not containing matter contrary, or prejudi- 
ciall to the authority, dignity or preheminence royall of the realm. 
or to the laws of this realm now being in force, and not in this 

preſent parliament repealed, may be put in execution. And 

laſtly, by the ſame act, it is declared and enacted, That neither 

any thing contained in the body of the ſaid ſtatute, or in the 
preamble thereof, ſhall be conſtrued, or. expounded to diminiſh, | 

or take away any of the liberties, priviledges, prerogatives, pre- 
| heminences, authorities or juriſdictions which were in the impe« 
riall crown of this realm, or belonged to the. ſame before the 
twentieth year of H. 8. and the popes holines to have ſuch au- 

thority, preheminence, and juriſdiction, as his holineſſe uſed, or 
might lawfully have uſed by authority of his ſupremacy the ſaid _ 
twentieth year of H. 8. within this realm of England, without di- 
minution or enlargement of the ſame, and none other. Where- 
by it appeareth how carefull the ſtate was in queen Maries time 
to preſerve the prerogative of the crown, arſd the ancient laws of 
the realm, and did at that time ſo cautiouſly reſtore. the ſupre- 
macy of the pope; ſecundum quid, but not fimpliciter, and bounded 
his ſupremacy within ſtrait and legall limitations, as by the ſaid act 

See the ſtatutes which inflict the puniſhment of premunire, 
W. R. . C13. 3 R. 3. Ca. 3. 5-R. 2. ga. 12. 24 f. . 
ca, 12. 25 H. 8. ca. 19, 20. 1 El. cap. 1. 26 H. 8. cap. ig. 28 

H. 8. ca. 16. 1 & 2 Ph. and Mar. cap. 1. 8 El. cap. 1. 5 El. ca. 1. 
13 El. ca. 2. 8. 39 El. ca. 18. 27 El. ca. 2. See the fourth part 
of the Inſtitutes, cap. Chancery, the articles at large againſt Car- 
dinall — d ĩ ĩ ĩ ng . 
We have been the longer concerning caſes of premunire. 
Firſt, for that they be matters of great weight, and neceſſary to be 1 
known, and we wiſh that the offence may never be committed. © © © | 
And ſecondly, for that maſter Stanford hath in effect but named a fta. Ph con. 4m. 
mo oi oof earn ot Co 


ning 
either 
qucen 
Ca, l. 


„ideth, 
liver: 
tudent 
n, thil 
2. 
ace al 
oprick 
to ti 
wut my 
empo⸗ 
vat the 
e vel 
an Ns 
n ſuch 
aid fta 
tut? 


F 


, FB: 6. cap. 12. 
Nota. 


prima. . 


5 Eliz, cap. 15. pheſies by writing, finging, or other open ſpeech, or deed, by the 
occaſion of any armes, fields, beaſts, badges, or other like things 


Mitius impe- 
ranti melius pa- 
retur. - 
** Nota. TE 
The like at 
was made, 3 &4 
EK. 6: ca. 15. 


7 expired. 3 


heard and determined before juſtices of aſſiſe, juſtices of oier and 
, / of Er os © 


the Inſtitutes, W. 1. cap. 33. He that hath read our hiſtories 


on vain propheſies carried out of the inventions of wicked men, 
pretended to be ancient, but newly framed to deceive true men: 
and withall, how credulous and inclinable our countreymen in 
former times to them have been, we will ſet down the truth con- 
n Rm... TH DH Rn nn 
Anuguſt. in lil. 


KRetract. 


9 
3 114 


more directly and particularly, of thoſe high myſteries of the 1n- 
carnation and paſſion of Chriſt, the coming of Antichriſt, the {ub- 


| prophets of Almighty God, who ſpake by the Holy Ghoſt, wel 
_ diſcovered; that while the church was in her cradle, theſe predic- 
tions were invented and fathered upon the Gentiles ; to the intent 
to make the doctrine of the ſaid high myſteries of the goſpel the 
more credible amongſt the Gentiles. And if any ſuch predictions 


. of clergy: but this act is twice repealed by generall words of 


all felonies made by any ſtatute ſince the firſt year of H. 8. 
In anno 5 Eliz. a more moderate ſtatute was made againſt pro- 


time, year, or day, name, bloodſhed or warre, “ to the intent 


the ſpace of a year without baile, and forfeit to the queene and in- 
former, ten pound. And for the ſecond offence imprifonment dur- 

ing lite without baile, and forfeit to the queen all his goods and 

_ chattels, reall and perſonall: but he muſt be therefore 1mpeached 
or accuſed within fix moneths next enſuing the offence by him 
done. A juſt and neceſſary limitation, and the rather, for that the 
_ offence may be committed by bare words. This offence is to be 


appropriated to the Holy Ghoſt; and that the devill cannot prædi. 
c.cre, foretell of things to come, which notwithſtanding, 8. Auſtin 
did ſometime hold that he could. But afterwards juſtly retracted it 
in theſe words, Rem dixi occultiſſimam audaciore afſertione, quam des 


nature amongſt the Gentiles, Plato, Ariſtotle, Theophraſtus 


of Propheſies. Cap. 55. 
CA poop 


ox PROPHESIES. 
PPOPHESIES upon declaration of armes, fields, names, cop. 
niſances, or badges, were made felony without the benefit 


accuſtomed in armes, cogniſances, or ſignets; or by reaſon of any | 


thereby to make any rebellion, inſurrection, diſſention, loſſe of 
life, or other diſturbance within this realm, or other the queens 
dominions. For the firſt offence, impriſonment of his body by 


* 


See hereafter the chapter of Newes, and the ſecond part of 


ſhall finde, what lamentable and fatal events have falne out up- 


© Certaine it is, that to foretell of things to come, is a prerogative 


but, c. certiſſimum eft dæmones non præſcire. 


Now for the predictions and foretellings of the | Sibyls being 
Gentiles, ſo long before the incarnation of our Saviour Chriſt; and 


verſion of Rome, and the end of the world, they are by the trie 


bad been by the ſaid Sibyls, out of queſtion thoſe great lights 6 
7 
ſome 


* 


Cap. c6. Of Approver. | role +128 


{me other of thoſe great philoſophers, that with great alacrity *? Cafaubone | 
dived into the ſecrets of all kinds of learning, would have found mtg xe ap- 
them out, and made ſome mention of them. But beſides the ſaid | = hp: * | 
2 diſcovery, ſuch predictions by the Gentiles and heathen perſons b Ephef, c. 3. 
are b againſt the word of God. 5 VVV 
Alſo predictions either of the time or end of the world, or that it “. = Rom. 
is at hand, is not lawfull. For the firſt, © ſee the firſt of the Acte, "Os Rs 
It is not for us to know the times and ſeaſons which the Father hath _ [ 129 ] 5 
put in his own power, &c. For the ſecond, ſee the ſecond epiſtle Acts ca. 1. v. 7. 
to the Theſſalonians. I beſeech you brethren, & c. that you be not 3 zo. 3 
ſhaken in mind, or troubled, & c. as though the day of Chriſt were WO: 


at hand, let no man deceive you by any means. 2 Theſſ. c. 2. 


We have the rather ſaid hereof thus much, for that we have 


lation to have erred herein. 


o APPROVER. 


A OVER, or approver, in Latin probator, is a perſon in- Parl 28. F. l ea... 
L dicted of treaſon or felony in priſon for the fame, and not Nota, for con-— 
diſabled to accuſe: he may ® upon his arraignment, before e gs 
any plea pleaded and before competent judges ® confeſſe the indict- 1 . 
ment, and take a corporall oath to reveale all treaſons and felonies, 19 H. 6. 47. 
that he knows, and pray a coroner, before whom he is to enter his 2 H. 5, 3. 
appeale or accuſation againſt all thoſe that are participes criminis, Or 12 E. 4. 10. 
of his ſociety in committing of treaſo felony contained in the 3 H. 6. 50, 57. 
Is loclety in Committing or treaton Or felony Contained in the 5 1 
ndictment, thoſe partners being within the realnie: and if upon his H H g 40. 
ctment, thoſe partners being within the realme: and if upon nls 441. 3 H. 6. 50, 
appeale © all thoſe partners be convicted, the king ex merito fuſtitiæ, 5 l. in bank le 
15 to pardon him. But it is in the diſcretion of the court, either roy. Paſch. 2. 
to ſuffer him to be an approver, or after his approvement to reſpite H. 4. cor.m 
judgemen d execution. untill he hath convicted all his se pl. 6. 
Judgement and execution, untill he hath convicted all his , H. C 20. 
A prover.] 4 He is by Bracton called probator, by Britton, provor, d Bract. lib. 3. 
by the Mirror prover and approver : and his name putteth him in fo. 122. b. 46 
minde of his duty, viz, to prove and approve his accuſation or 25% ___ „„ 
appeale in every point, for © any fayler of truth diſableth him in 11 "a, =" Jo YH 
omnibus, And as he mult affirme the truth, and the whole truth, Ilir. cap. 1. 6 
before the coroner in his appeale: ſo in the rehearſall of the ap- 13. cap. 3. exec. 
peale before the juſtices, ir muſt agree with the appeale, 26 Aſſ. p. al provors, 
* and Bracton 201 ſupra. In one record I finde him called ap - eas 2 
Perſon.) This extendeth not to a peer or a lord of parliament, 22. E. 3. » 
for it is againſt Magna Carta, cap. 29. for him to pray a coroner. 460. 26. Aff. 
5 A man attainted of treaſon or felony cannot become an ap- f. 79. . 
: " +. | 2 | fPaſch, 2 H. 4. 
prover, becauſe (as the book faith) he is hors de la ley. Alſo though — 
be indicted, yet if he be out of priſon, he cannot approve. 11 Aff. pl. 17. 
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goes 


1 . 


u Mir. ea. 1. The Mer ſoith, that women, infants, idiots, lepers, or pro- 
/ Stavf. pl. feſſors in order of religion, or clerks, or perſons attainted of felon 
* or non compos. mentis, cannot be approvers: and Stanford added 


8 140 Af. 39. Indifted.] ! For in any appeale either by writ or bill the Gefen. 
15 E. 3. cor. 113. N 


I N 


ns z. 3. 39. unleſſe he be indicted, ł and no judgement can be given againſt 


1 8 AE we 1 IF one be indicted 4 approve, if alter 5 appeale be Hud J 
TY againſt him, the approvement ceaſeth. _ | 


m 19 fl. 6. 4. that is contained in the indictment, as hath bin ſaid. ® See Trin. 


22 E. 4.109. 3 H. 4. Rot, 19. coram rege Hertford. Probator in duello devicit 
6 FH. 6. cor. 131. 


19 E. 2. cor. 
= Y oe et 1 teria ſua dividuntur, et ſimile ibid. Anglia. 


1 not in priſon, he cannot approve as before is ſaid. 
6 H. 6. ubi ſup. 'b h. juſti 

21 E. 3. fo. 18. | Competent judge.] Þ As juſtices of the kings benc , juſtices of | 

1 H. 0. ; oicr and ter miner, and of gaole delivery, but not juſtices of peace, 


Sr, 5. 

"Mm Bradt of ubi ſup. coroner. And by the ſame reaſon the lord high ſte ward of Eng- 2 
. „ 
8 + 4 5 = Om porall oath. 77 Though the oath be generall of all treaſons and 


᷑ĩ Libs 104.10;. -.- - felonies; ) ver in courſe of law no approvement can be, but of the 
76 b. © offence contained in the indictment as hath been ſaid. And this 
12 E. 4. 10. | oath and the accuſation of himſelf make his appeale | or accuſa- 
; 21 H. 6.34 35 tion of another of the {ame e to amount in law to an indict. 


+» ©. ——— — 


CE ment. | | 
: = 40 Al 39. 1 Par 'Hceps et For it cannot Tg of ariother treaſon or fe a 
10 E. 4. 14. _ lony then is contained in the indictment.  _ 
oy” E. 3. 17. Within the realme.] For if it be out of the WR it nd 
7 1 Aff. p. 2. triall, me therefore the accuſation or - appeale not to be al- 
; lowed. | 
4 ir 19. ST” merito in jufitie]. "And the ak | is, for that he riddeth the 


3 5 gor. 459. countrey of wicked and hurtfull miſdoers: whereby the kings 
21 H. 6.34 peace is kept, and the ſubject enjoyeth his own quiet. And there- 


c —— ———— — — 
— WL F 
% 5 * ” . = * 


12 E. 4. 10. tore the king doth in the meane time give him wages. 7 
Mich. 30 . 3 A man became an approver and appealed five, and every ” 
| Coram rege Rot. of them joyned battell with him. Ez duellum percuſſum fuit cum 
= 97: Suff. | omnibus, &t provator d-vicit omnes quingue in duello, quori quatuor fi oe 
"8; BEE pendebantur, et quintus clamabat e clericum, et allocatur ; et probatur 


35 part of the Inſti- 


ene hearſed: 


129 „ Approver. 9 8 Cap. 36. 


men above the age of 70, or maymed: becauſe ſome of them 
cannot take an oath, and none of them can wage battell. 


dant ſhall not become an approver: and before indictment, no 
perſon can approve, becauſe if his approvement be falſe, no 
Judgement (whatſoever he confeſſed) can be given againſt him, 


him if his appeale be falſe, but of the offence contained in the 1 
Hs a indictment, and ſo are the books to be underſtood. | 


Of treaſon or felony.) And that is only of that treaſon or felony 


* appetiat', de alta proditione, * fro quo devictus ſuſpenditur, decapitatur, 


[1 30 Is In priſon. ] *- Albeit he be indicted, yet if he be at large, ant 


| becauſe they have no authority by their commiſſion to aſſigne a 


land cannot aſſigne a coroner in caſe of treaſon or felony. 


11 H. 4.91. b. Percdonatur e ſo as the approver did and ought to fight in that caſe 
Of battell fee with all the appellees. But if there be two or more Alem l, 
more here, cap. againſt one man of one felony, and hie joyne battell with them al 
Single combat, and vanquiſh the firſt, he is acquited againſt the other. Concern- 
and the ſecond ing the proces upon an approvement and other incidents, you may 


tutes, Weltm, 1. 1<ade in Mer. Juſtice Stanford, which need not here to be re · 


447 E. 3. . I the appellee j Joyne battell, or - plead not gu, and e 


Cap. 57 Of Appeals. 


and ſhall not be-atraigned at the ſuit of the king. 

the approver, or to put himſelf upon the countrey ; and if the ap- 
— pe found guilty by verdict, it ſerveth as well for the ap- 
prover, as if he had been overcome by battell. And therefore the 
book in 19 H. 6. 35. is miſprinted, or miſreported : and the note 
of Fitzh. in abridging the caſe, tit. Coron. pl. 6. in the end, is 


ao tarts orneees Beat grace abs 


CAP. LV 


O appeal we have ſpoken in the firſt and ſecond parts of the 


Inſtitutes, and you may reade thereof in my reports, lib. 4. 
fo. 40, 41, 42, &c. lib. 5. fo. 105. 171. hb. 6. fo. 44. 80. 


lib. 7. fo. 13. 30. lib. 9. fo. 13. 119. Whereunto we will adde 
a b caſe which was adjudged in an appeal, where the caſe, as 


touching the point of the appeal, was thus. Thomas Burghe, 
brother and heire of Henry Burghe brought an appeale of murder 
againſt Thomas Holcroft, of the death of the ſaid Henry: the de- 
fendant pleaded, that before the coroner he was indicted of man- 

laughter, and before commiſſioners of oier and terminer, he was 
upon that indictment arraigned, and confeſſed the indictment, and 


| prayed his clergie, and thereupon was entred curia adviſare vult, 


and concluded, and demanded judgement, if that appeal the plain- 
tife againſt him ought to maintain: whereupon the plaintife de- 
murred in law. And in this cafe three points were adjudged by 
fir Chriſtopher Wray, fir Thomas Gawdie and the whole court. 
Firſt, that the matter of the barre had been a good barre of the 
appeale by the common law, as well as if the clergie had been al- 
lowed: for that the defendant upon bis confeffion of the indict- 
ment had prayed his clergy, which the court ought to have 
granted, and the deferring of the court to be adviſed, ought not to 
| prejudice the party defendant, albeit the appeale was commenced 
6 e 


ſtatute of 3 H. 7. for that the words of that act are. 


If it fortune that the ſame felons and murderers, and acceſ- 
ſories ſo arraigned, or any of them to be acquited, or the 


the king pardoneth the approver, the appellee ſhall be diſcharged, 
a 


4 


130 


Corvited.] The appellee may chooſe either to wage battell with, Stanf. pl. cor, 


142, 


19 H. 6. 35.2. 
Rot. Parl. 17 
3 nu. 36. „„ 


5 . i 


0 


Firſt part of 


the Inſtitutes. 


8 189, 500, 50T. 
.ccond part of 
the Inſtitutes, in 
Mag. Cart. es. 
fo. 460. Cuſt. de 
Norm. cg. 68. 
'bPaſch, 20— f 
Eliz. in the K. 


bench. Tho. 


Holcrofts caſe, _ 
and after, viz. 
Mich. 33. & 34 
Eliz. between 
Kath. Wrote, © 

late the wife of 
Rob. Wrote, pl. 
in an appeale 


Wiggs def. cok 
ram rege, for the 
death of her huſ- 
band, reſol ved 
againe accords  _ 


The ſecond point adjudged was, that this cule wis-out of the 0 


3 k. 7, cap. . 


principall of the ſaid felony, or any of them to be attainted, the 


wife or next heire of him ſo ſlaine, &c. may have their appeal 


of the ſame death and murder againſt the perſons ſo acquited, 
or againſt the ſaid principals fo attainted, if they be alive, 


= that the benefit of his clergie thereof before be not 


An 
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. N 
5 Pl. com. 928275 © 


mJ. 


nor attainted, but convicted by confeſſion, and the benefit of 
_ clergy prayed, 1 as is aforeſaid, So as the ſtatute being penall con. 
Ceberning the life of man, and made in reſtraint of the common lau, 


was not to be taken by Rene but is caſus omiſſus, and left to the 
common law, 


beene, Et petit judicium fi prædict. Thomas Holeroft iterum de eadem 
morte, de qua ſemel convictus fuit, reſpondere compelli debeat, But it 
was adjudged that either of both concluſions was ſufficient in law: 
and therefore that exception was diſallowed by the rule of the court. 


of the party ſlaine ſhould draw the defendant to en, and 
1 . Gaſcoigne ſaid, Int fuit in diebus noftris. : 


Tn. 10 1 I” 5 

| in Banco, ot | 
EY Jo. _ quod ubi appellans dicit in appello ſuo, quod ipſi fregerunt oftium Bracini, 
Os et non ſpecificat ex parte domus illius prædictum oftium ſcitum fuit, et 


: petunt judictium. Et Fol. Wanton unus defendent de efendit feloniam, et 


i iſe mahemaius e in lumero ſuo dextro. Et prædictus Joliannes petit 
1 judicium deficut prediftus Ricus appellando ipſum optulit di ifrationare | 


;ꝛ;prædictum Robertum verſus ipſum tanguam felonem prout cur” conſider 
Nota how the 
c.roncluſion of the ee de appello iſto. Et ideo confiderat” eft tam ad calunpuiam pre 
appeal of felony 
ought to be 
when the plan- 
tif is mayhemed 
and cannot make 
tryall by battail. 
V See before c. 
I. high treaſon, 
I?0o0. 6. 1 H. 4. 
eee, Jibo 
SGlanv. Vi. 14. 
e. I. eaten, 
i | 
119. Britton cap. 8 & FT 


1 fn Mich. 4 H. ON coiam 8 Rot. 22. Kc. . 6. ca. 10. F. N. B. N 280; 2 Raſt. 
— 0 123. „ 


lum. Set pro rege inquiratur rei veritas, & 


of Appel. Cap. 57 


And i in this caſe the defendant Holcroft, was neither: acquited 


As to the third it was objected, that every plea ought to YO 
an apt concluſion, and that the concluſion in this caſe ought to have 


Neta, the ancient law was, that when a man had judgement to 
be hanged in an appeal of death, that the wife, and all the blood 


| Richardus de Crek appellat quinque pro felonia, et ert dai ih ain 
per corpus ſuum contra quemlibet eorum ſeparatim. Igſi petunt ſe allbeari i 


 totum, et paratus e defendere per corpus ſuum ficut curia conſideraverit, 
| Ricus dicit quod non poteſt puz2nare contra Ee Jolannem co quod 


per corpus ſuum, et nullam fecit mentionem de aliquo maliemio, unde peti! 
dicti Henr. et aliorum, quam prædicti 3 pou —_— or nul · 


There lay an appeal of high <9" Wh by the common law 
either in parliament before the ſtatute of 1 H. 4. ca. 14. or in 
ſuch of the kings courts as have juriſdiction thereof triable by 
battail or verdict: and this appeareth by all our ancient authors, 
and divers records, and ſee in Bracton, fo. 119. a. What pleas 
the defendant in the appeal of treaſon may have, to diſable the 


 Plaintif to to maintain n his e ſee F leta ubi e and en ubi 
ſupra. „ 5 


1 leta nb. 1. ca. 21. The 1 Mirror cap. 4. is 11. "par 2 E. 3. . 1. w. 


* 4, 2 


cap. zb OF Treaſure Trove * 


OF TREASURE TROVE. 
T heſaurus inventus. 


TREASURE trove is when any gold or ſilver, in coin, Cuſtum. de Nor. 
4 plate, or bullyon hath been of ancient time hidden, whereſo- ca. 18. 
euer it be found, whereof no perſon can prove any property, 
it doth belong to the king, or to ſome lord or other by the kings 
ww , LN 
The reaſon wherefore it belongeth to the 5 is a rule of the 
common law; that ſuch goods whereof no perſon can claim pro- 
perty belong to the king, as wrecks, ſtrays, &c. Quod non capit 


Clrifus, capit fiſeus. It is anciently called * fmderinga, of finding * Inter leges | 
the treaſure. And now let us peruſe this deſcription. _ N Ss ke 
Gold or filver.] For if it be of any other metall, it is no tree 
fure; and if it be no treaſure, it belongs not to the king, for it mult pi. Com. in ele- 
It is to be obſerved, that veyns of gold and filver in the grounds totum. 
of ſubjects belong to the king by his pretogative, for they are Vid. Pee * 
wyall mines, but not of any other metall whatſoever in ſubjects ale et ar T 
goundmict: rn MOGUL DG , gem fodins.” 
Mert ſoever.] 2 Whether it be of ancient time hidden in the Flete, lib. 4. ca. 
ground, or in the roof, or walls, or other part of a caſtle, d houſe, 4 Rot. Parl. 3 
building, ruines, or elſewhere, ſo as the owner cannot be known. 2 Af. p. . 
I leregf no perſon can prove any property.] For it is a certain rule, 2 n 
8 2 an þ by uy pr 7. . 4 Zr. 4. * Beats bh. hb fe 
* Quod theſaurus non competit regi, niſi quando nemo ſcit qui abſcondit tles 10, li, 3. 120. 
ſaurum, 8 5 e fad wy 1 8 e e 3 5 5 1 . Britton, fo. 3. b. : 
Of ancient time hidden.) * Eft autem theſaurus velus depoſitio pe- 7+ b. 26. b. 71. b. 
<a "<3 5 . . . : . P/ . ; Mir. Ca. I. 8 Jo 
cuniæ, Ic, cujus non extat modo memoria, adeo ut jam dominum nom . & 13. ca. 3. 
Belong to the king. ] © Where of ancient time it belonged to the 1. ca. 1. . 4. 


finder, & as by the ſaid ancient authors it appeareth. And yet I find ca. 2. 


 cungue ip/e fuerit, vel dives, vel pauper. 
Ay the kings prant or preſeription.] 21 H. 6. tit. Preſcription. 4. 


_ Clanyil, ubi ſup. Bracton and the other authors ubi ſupra, * 22 AP. p. 99. 


that before the conqueſt, Theſauri de terra domini regis ſunt, niſi in 


ecclefia, vel cœmeterio inveniantur; et licet ibi inventatur aurũ, regis 
A, et medietas argenti eft medietas ecclgſiæ, ubi inventum be ue rt, uc 


22 E. 3. cor. 241. 1 H. 7. 33. 9 H. 7. 20. 46 E. 3. 16. Stanf. 
0 
De puniſhment of him that concealeth, fc. it.] It appeareth by 


Glanvill, and Bratton alſo, that occultatio theſauri inventi Frauduloſa 


was ſuch an offence, as was puniſhed by death. But it bath 


been reſolved, that the puniſhment for concealment of treaſure 44 


trove, is by fine and impriſonment, and not * of life and member, 


authors agree thereunto. e Glanv. II. 1. c. 1. I. 14. ca. 2. 8 E. 2. Cor. 436. 22 


M 
Þ In bundell in- 


quiſit. 32 E. 3. „ | 
in Abbathia 
Sanctæ Marin 


Eborum. Bract. 


ubi ſupra, Non 5 


refert in quo loco 
hujuſmodi the- 4 
ſaurus inyenia- 
ee eee 
8 22 H. 6. Cor. Ts 
4 Bract. ubi ſu- 
pra, and the 
other ancient 


"8 ibid. 241. 
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„ of Theſtbote. Cap. b. 
The ancient J Glen the charge thereof belongeth.) It belongeth to the co- 
_ 6g roner, as appeareth by the ſtatute de officio coronatoric, anno 4 E. 1. 
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or WRECK. | 


. 9 GEE the ſecond part of the Inſtitutes W. 1. cap. 2. and the ex 


of Falſe Tokens, or Letters in other Mens 


33 k. 8. car F any perſon falſly and deceitfully obtain into his hands any 
I moneys, goods, chattels, jewels, or other things of any 
pPerſon or perſons, by colour or means of any falſe or privy * 
tokens, or counterfeit letters made in any other mans name, 
Ke. he ſhall ſuffer ſuch correction by puniſhment of his body, 

ſetting upon the pillory, or other corporall pain (except pains 
of death) as ſhall be to him adjudged by the perſon and 
perſons before whom he ſhall be convicted, with a faving 

to the party grieved by ſuch deceit, ſuch remedy by way 

| of aftion, or otherwiſe, as he might have had by the common 


| Hereit is to obſerved, that upon this ſtatute, for this offence the 
+ * finger cannht be Rack, but Corporat ³Dͤ JnfkSee. © 


OF ERBF TBOTE. 


Stat. Wall. anno 
© "IS Be Io Vet. 
Mag. Cart. pt. 2. 
WS: -- 


1 (deſcribed by act of parliament) ef emenda furti 
capta fine confideratione curiæ domini regis : and ſo much the word 
__  fignifieth, Bote being taken for amends: eftbote, that is, amends 
fer Ele F 
See Rot..clauf, This offence is more then miſpriſion of felony, for that is not 4 
an. 1 E. 1. m. 7. concealment of his bare knowledge only: but theſtbote is when the 


- 
- 


— 


on 


Cap. 62. Of Indicments. \ 


owner not only knowes of the felony, but taketh of the thief his 
goods again, or amends for the ſame to favour or maintain him, 
that is, not to proſecute him, to the intent he may eſcape; but in 
that caſe, if he receive the thief himſelf, and aid and maintain him 
in his felony, then is he acceſſory to the felony. And ſo note a di- 


a 


134 
Mir. ca. 2. F 12. 
3 E. 3. Cor. 353. 
Stanf. pl. coron. 
40. b. ; 
42 Aſſ. ubi ſupra, 


verſity, quando proprietarius recipit latrocinium, et quando latronem, 


But if a man take his goods again that were ſtollen, it is no offence, 


unleſſe he favour the thief, as is aforeſaid, 


The puniſhment of theftbote is ranſome and impriſonment : and 


ſeeing the puniſhment of theftbote, which is greater then conceal- 
ment of felony, 'is but ranſome and impriſonment, it ſtandeth with 


reaſon, that the puniſhment of * miſpriſion of felony ſhould be 
but fine and impriſonment. Theftbote is ſometimes taken pro p/o 
latracinio, for the thing itſelf ſtollen from yo. 
| You ſhall read in ancient authors of redoubbors, addoubors, de- 
rived of the French word addoubeur, they are in law patchers, 
botchers, or menders of apparell, that take * theftbote of cloth 
(and change it into another faſhion) and are dwelling out of burghs 


and cities; becauſe in thoſe days burghs and cities were ſo well go- 


3E. 3. Cor. 353 · 


* See before in 


the chapter ß 


Miſprifion of 


Treaſon, ca. 3. 


Mir. ca. 1. §. 17. 
Britton, fo. 33. PI oy 
* That is, ftoln 
clot. 


verned, as ſuch offenders were ſoon diſcoverd : for they were not 


then commended, for that they were populous, but for that the 


governors were provident in preventing of offences. 


YE 


Co NNO Indiftments we have ſpoken ſomewhat in the 
E firſt part of the Inſtitutes. Sect. 194. 208. And you may read 
in my Reports many reſolutions concerning indictments, viz. 
*. fo. 40, 41, 42. &c. lib. 5. fo. 120, 121, 122, 123. li. 7. 
Wat 
„We will add one point adjudged in the caſe between Burgh and 


| Holcroft before mentioned in the chapter of Appeals, which was, 


that where it is provided by the ſtatute de Artic ſuper Cartas, Cap. 3. 
En cafe de mort del home (deins le verge) ou office del coroner appent as 


Wews, et enque/ts de ceo faire, ſoit maunde al- coroner del pais que em- 


Imbliment ove le coroner del hoſtel le roy face laſice que appent, Ec. And 


in that caſe one man was coroner both of the kings houſe, and of 


6. 10. li. 8. fo. 57. 36, 37. li. 9. fo. 62, 63. 116.118. 


See the r pt. of 


the Inſtitutes, _ x = 
ſect. 194. 


Holcrofts W 
Artic, ſuper _ 
G 


The ſame was 5 
again reſolved a 
Wrots caſe, ubi  Þ} 


the county, and the indictment of manſlaughter was taken before 
him as coroner both of the kings houſe, and of the county. And it 
was adjudged that the indictment was. good, becauſe the miſchief 
Expreſſed in the ſtatute was remedied, as well when both offices was 
in one perſon, as when they were in divers: and therefore in this 


caſe the rule did hold, Quando duo Jura concurrunt in una perſona, 


Equum eft, ac fi eſſet in diverſis. VVV 
Richard Weſton, yeoman, late ſervant of Sir Gervaſe Elwys, 
lieutenant of the Tower, and under the lieutenant, keeper of Sir 
Thomas Overbury then priſoner in the Tower, was indicted : for 


[135]. 


Sir Tho. Over. 


buries caſe. 


Mich. 13 Jas. - 


ek Pied ee ene eee Parte BY tte Of murder more - 
| DER 2 of this caſe, 8 


wo. -- Of Thad agp. 62. 
the Tower of London, gave to the ſaid Sir Tho. Overbury poyſon 
called roſeacre in broth,- which he the ſaid Sir Thomas received. 
Et ut id? Rich. Weſton præfatum Tho. Oberbury magis celeriter inter. 
ceret et murdraret, 1 Funii anno 11 Ja. regis FN gave to him 
another poyſon called white arſenick, & c. and that 10 Julii au. 11, 
ſuprad. gave to him a poyſon dalled mercury ſublimat' in tarts, ue 
prædict Tho. Overbmry magis celeriter interficeret et murdraret : and 
that a perſon unknown in the preſence of the {aid Richard Weſton, 
and by his commandment and procurement, the 14 of Septemb. 
anno 11, ſupradict. gave to the ſaid vir Thomas a glyſter mixt with 
poyſon called mercury ſublimat, ut prædiclum Thomam magis celt. 
rater interficeret et murdraret. Et prædictus Thomas Overbusy de ſete- 
ralibus venenis predittis et operationibus inde, d prædictis ſeteraliby; 
temporibus, Ic. graviter languebat uſque ad 15 diem Septemb. anno 11. 
n pradicto, quo die difius Thomas de prædictis ſeperalibus venenis obiit 
wenenatus, Oc. And albeit it did not appear of which of the ſaid 
poyſons he died, yet it was reſolved by all the judges of the kings 
bench, that the indictinent was good; for the ſubſtance of the in- 
aictment was, whether he was poy ſoned cr no. And upon the evi- 
dence it appeared, that Weſton within the time aforeſaid had given 
unto Sir Thomas Overbury divers other poyſons, as namely the 
powder of diamonds, cantharides, lapis cauſticus, and powder 
of ſpiders, and aqua fortis in a glyſter. And it was reſolved 

by all the ſaid judges, that albeit theſe ſaid poyſons were not con- 
tained in the indictment, yet the evidence of giving them was {ufh- 
cient to maintain the indictment : for the ſubſtance of the indict- 
ment was (as before is ſaid) whether he were poyſoned or no. But 
when the cauſe of the murder is laid in the indictment to be by poy- 
ſon, no evidence can be given of another cauſe, as by weapon, 
burning, drowning, or other cauſe, becauſe they be diſtinct and 

| ſeveral cauſes : but if the murder be laid by one kind of weapon, 
as by a ſword, either dagger, ſtyletto, or other like weapon is fut- 
2. ficientevidence, becauſe they be al under one claſſis or cauſe. And 
. Vid.b.g.fo.67. afterwards, Ann Turner, Sir Gervaſe Helwys, and Richard Frank- 
N n a phyſitian, (purveyor of the poyſons) were indicted as accel- 
ſeories before the fact done: And it was reſolved by all the {aid 
_ judges, that either the proofs of the poyſons contained in the indict- 
ment, or of any other poyſon were ſufficient to prove them accel- 
ſories: for the ſubſtance of the indictment of them as acceſſories 
was, whether they did procure Weſton to poyſon Sir Thomas Over- 
bury : and becauſe that not only Ann Turner, and Richard Frank. 
lyn, but ſome of the degree of nobility were indicted as acceſſories 
nin another county, viz. in the county of Midd. divers notable points 
2 E. 6. cap. 24. were reſolved upon the ſtatute of 2 E. 6. Firſt, if the acceſſory be 
nin the county of Midd, where the kings bench is, and the princt- 
pall did the felony, &c. in another county, that the court of the 
kings bench is within the words of that act, viz. (and that the juſ. 
tices of gaol-delivery, or oier and terminer, or two of them, Kc.) 
for the cauſes and reaſons given in the lord Zanchers caſe, lib. 9: 
fo. 117, 118. &c. Secondly, if the indictment be taken in the 
kings bench, then the juſtices ſhall not write in their own names, 

_ quia placita ſunt coram rege. Thirdly, divers preſidents were ſhewed 
where the accefſory was in the county of Midd. where the kings 
bench fat, and the principall was attainted in another county, y's 


9 % 


Cap, 6. Of Indictments. 
the juſtices of the kings bench have removed the record of the at- 


tainder of the principall before them by certiorari, and ſo it was done \ 
in the lord Zanchers caſe, abi fupra. The like prefident was ſnewed 


in a caſe where the principall was attainted in the county of Oxon, 


#135 


and the acceſſory was in Midd. and the kings bench ſitting there, 


the juſtices of the ſame court removed the attainder before them by 
ceftiorari. Fourthly, it was reſolved, that the lord ſteward of 


England, who is a judge in caſe of high treaſon, or felony commit- 
ted by any of the peers of the realm, is within theſe words, juftices 
of gaol-delivery, or oier and terminer, becauſe he is a juſtice of 
oier and terminer, for his authority is by commiſſion, and the words 
of his commiſhon be after divers recitals, Et ſaperinde, audiend', 


examinand”, et reſpondere compellend', et ſine debit” terminand.: ſo as nge 
hath power to heare and determine. And where the words be [or 


any two of them] that is to be intended, where there be two or 
more juſtices, and yet where there is but one, it extendeth to him. 


As the ſtatute of Merton, cap. 3. power being given to the ſheriffe 
in caſe of rediſſeiſin, the words be, aſſumplis tecum coronatoribus 


placitorum coronce, c. in the plurall number. And yet where there 
is but one coroner in the county the ſtatute extends thereunto, and 
the ſheriffe ſhall take that one. Alſo the words of the ſtatute are fur- 
ther, That then the juſtices of gaol-delivery or of oier and terminer, 


or other there authorized: within which words, [or other there au. 
thorized] the lord ſteward is included. Fifthly, if the record of 
the attainder were by writ of certiorari removed out of London into 

the kings bench, then there aroſe another doubt upon the ſaid ſta- 

tute, if afterward any proceeding ſhould be had againſt any peer, _ 
for that the words of the ſtatute be, The juſtices, &c. ſhall write 
to the cuſtos rotulorum or keeper of the record where ſuch prine 

cipall ſhall hereafter be attainted ; and the attainder in this caſe was 


in London, and the kings bench was in Middleſex : ſo as if the re- 


cord ſhould be removed into the kings bench in Middleſex, the re- 


cord ſhould not be where the attainder was had; and conſequently, 


the lord ſteward could not write to the kings bench. And there- 
fore to prevent all queſtions, it was reſolved, that in this cafe of 


dhe lord ſteward, no certiorari ſhould be granted, but a ſpeciall writ | of 


ſhould be directed according to the words of the ſaid act to the 
commiſſioners of oier and. terminer in London, to certifie whether 
the principall was convict or acquitted ; and they made a particu. _ 


kr certificate accordingly, ſo as the record of the attainder of the 


principall, did notwithſtanding that certificat, remain with the 


| commiſſioners of oier and terminer in London: ſo as if any ſur- 


ther proceeding ſhould be had, the lord ſteward might write 


wife. 


to them, as after he did in the caſe of R. earl of S. and F. his 


And it is to be obſerved, that the ancient wall of London (a 
mention whereof doth yet remain) extended through the Tower of 


London; and all that which is on the weſt part of the wall, is 
| Within the city of London, viz, in the pariſh of All Saints Bark- 


ing, in the ward of the Tower of London: and all that is on the _ 

ealt part of the wall is in the county of Middleſex ; and the cham» _ 
er of Sir Thomas Overbury was within the Tower on the weſt _ 
part of the ſaid wall, and therefore Weſton was tried within the 


ity of London, 


And 


| cap. 18. 38 E. 3. mon offences, nuſances, &c. principally concerning others, or the 


d Rot. clauf. 


per Knivet. 2 E. 3. fo. 7. John de Britains caſe, 3 E. 3. 19. 45 E. 3. Decies tantum 12. d 5 E. 2. 
14 E. 3. 46. F. N. B. 100. D. 8 19 H. 6.47. 24 H. 6. 3. Kc. h 39 H. 6. 26. 1 H. 4. 1. 1f . 


® Mag. Cart. ca. And where it is often ſaid in many acts of parliament, b re. 
29. 5 E. 3. ca. 9. cords, and © book caſes, that the king cannot put any man to an. 
. . 4 ſwer, but he mult be appriſed by indictment, preſentment, or other 
ca. 3. 37 E. 3- matter of record. True it is, in pleas of the crou n or other com. 


cap. 9. 42 E. 3. publick, there the king by law muſt be appriſed by indictment, 
PR preſentment, or other matter of record : but the king may haye 
18 H. 3. m. Rot. an action for ſuch wrong as is done to himſelfe, and whereof none 
Parl. 15 E. 3. other can have any action but the King, without being appriſed 
nu. 9, 10. & 15. by indictment, preſentment, or other matter of record, as a 
EB TTT wet of": aaniut, © of 
% ˙ GHANE: O8 (WAY, "COURT, 3 Jr JO I rapecler yo 
© 7 E. 3. fo. 26. 50. Vide 6 E. 3. fo. 33. & 8 E. 3. 30. 26 E. 3. 74. tit. Reſcous 21. 43 E. 3. zz. 
Quar. Imp. 167. 33 E. 3. Bre. 916. 17 E. 3.750. 74. F. N. B. 48. f. 13 E. 3. Juriſd. 2: 


i | 3- Corody 4. i Regiſt. fo. 165. a. F N. B. fo. 7. b. 21 H. 3. Bre. 882. Pritton fo. 28. b. cap, 18. 


im] EX ue 
Of Councell learned in Pleas of the Crowne, 


Bee before cap. 22 FF FHERE any perſon is indicted of treaſon or felony, and plead- 
Petit Treaſon. VV eth to the treaſon or felony, not guilty which goeth to the 
10 29. 3 dn to the. trexjon or lelony, rot guilty, Which Seth to it 
(00 fact beſt known to the party ; it 18 holden that the party in 
Stanf. pl. cor. that caſe ſhall have no councell to give in evidence, or alleage any 
15. b. other- matter for him: but for as much as ex facto jus oritur it is neceſſary 
8 0 A2 to be explained, what matters upon his arraignment, or after not 
: = 44 122 : poly pleaded, be may alleage for his defence, and pray councell 
5 RK learned to utter the ſame in forme of law. mg.. 
41. And firſt upon the arraignment what advantage he may take in 

a caſe of high treaſon by the common law. If it be for compaſſing 
3 the death of the king, he may alleage, that in the indictment there 
FF is no ſuch overt or open act ſet down in particular, as is ſufficient 
iin law or the like. For it is to be obſerved, that in no caſe the 
party arraigned of treaſon or felony, can pray councell learned ge- 
+ nerally, but muſt hen ſome cauſe. e. 


2. Secondly, in caſe of high treaſon by force of any ſtatute, he may 


alleage, that the indictment being grounded upon a ſtatute, the fta- 
tute is either miſtaken or not purſued. = . 


3. Thirdly, of what matters he may take advantage equally eon - 

cCerning them both. He may alleage, that there was not at the time 

of the indictment of high treaſon, two law full accuſers, that is, two 
law full witneſſes. VVVFVFFFVFVCFVCFP TTT 

$3 Fourtbly, of what matters he may generally take advantage in al 

_ caſes of treaſon and felony. He may alleage, that the offence is not 

certainly alleaged in reſpect of the matter, time, and place, or lie 


Cap. 64. Of Principall and Acceſſory. 
he is not rightly named, or have not a right addition, or that the of- 
fences were done before the laſt generall pardon. nn. 
_ Fifthly; after he hath pleaded not guilty, what advantage he may 
take upon the evidence: he may alleage, that he ought to have 


him. 


wilfull murder; he informed the court that the jury that tried him 


aſſigned him; who indeed found, that the venire facias was miſ- 
awarded, and the court thereof by the councell being informed, 


the like matters, it is evident, becauſe for every matter in law riſing 
upon the fact, the priſoner ſhall have councell learned aſſigned 

him. Alſo it is lawfull for any man that is in court, to informe the 
| court of any of theſe matters, leſt the court ſhould erre, and the 
priſoner unjuſtly for his life proceeded with. And the reaſon 


their erroneous judgement attaint the priſoner unjuſtly. 


ham in Norfolke, that John of Leiceſter the kings ſerjeant at 


no further. 


| of Principall 1 Accel = « | 


* cerning principall and acceſſory, yet diver/a defiderantur 7 


added, which are very neceſſary to be knowne. 


darkneſſe. | 


two lawfull witneſſes in caſe of high treaſon to prove the fact againſt _ 


Sixthly, he may take advantage in arreſt of judgement, if the 
verdict be found againſt him, that the triall came not out of the 
right place: as it fell out in Arundels caſe, convicted by a jury of 


came out of a wrong place, and thereupon he had councell learned 


judgement was ſtayed. And that the eee, may alleage theſe or 


wherefore regularly in caſe of treaſon and felony, when the party 

pleads not guilty, he was to have no counſell, was for two cauſes. _ 
Firſt, for that in caſe of life, the evidence to convince him ſhould _ 

be ſo manifeſt, as it could not be contradicted. Secondly, tage 
court ought to ſee, that the indictment, triall, and other pro- 
ceedings be good and ſufficient in law; otherwiſe they ſhould by 
Robert Chirford counſelled the prior of the priory of Bin- Rot. clau 
armes, comming to the priory with the kings writ of privie ſeale, 
ſhould not be admitted to the priory: for which counſell he was 
indicted in the kings bench, and depending the proces upon the 
indictment, the king doth pardon him: and in the pardon is con- 
tained a ſuperſedeas to the juſtices, commanding them to proceed 


(138 5 | 


ALBEIT juſtice Stanford hath well colleted the books c. 
and neceſſary it is, that ſome things touching the ſame ſhould | 
It is a ſure rule in law, that in alta proditione nullus poteſt efſe acceſs 
Fits, ſed principalis ſolummodo. This rule being well underſtood, 8 
will open the reaſon of divers caſes, which yet are involved in 


K High treaſon is either by the common law, or by act of par- 
wg we will ſet downe examples (which ever do illuſtrate) of 5 


— e A 
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5. 


6. 


Lib. 6. fo 14. 
Arundels cate. | 


x 


9 E. 4. 22. | 
Stanf. ubj ſoups -- 


7 H. 4. 34, &c. 
See betore fo. 19. 


8. - 
— P OR 44 A ee i PI >» «gy Le PRA hb I eo SES 


RY 0 
Kur 


14 Z. 4. 17. : 5 


; , 


Mich. 12 & 13 


Eliz. 296. Dier, 


Coniers caſe. 


ſaid: and yet it hath beene holden that in this caſe C. hath not 
committed treaſon : for ſay they, in caſe of felony, a receiver of 2 
felon after the felony done, knowing him to be a felon, is no prin. 
_ cipall, but an acceſſory : and for that there is no acceſſory in trea. 
ſon, therefore C. in the caſe before committeth no treaſon ; for 
then in judgement of law he muſt be a counterfeiter of the 
kings coine within our ſtatute of 25 E. 3. which he is not: and 
therefore they ſay, this is caſus omiſſus, and not within any of 
the claſſes or heads of the faid act of 25 E. 3. But all agree, 
that procurors of ſuch treaſon to be done before the fact done, 
if after the fact be done accordingly, in caſe of treaſon, are prin. 


before cap Trea- 

home counter- 
- Face le grand 
= OS OY 
d paſch. 4. Jac. 
Abingdons caſe 


_ Juſtices. |. — 


-wbifopra;” ©. 
See before ca. 3. 
Ws) Of Miſpriſion of 
r 
. 9 7 H. 4. 27. 35 
7. 

"IS 6 9, 20... 
Pl. com. £7 


| Lib.4. fo. 42.in In caſe of felony there are principals and acceffories, and accel- 


Hleydons caſe. 


Lib. 9. fo. 67 


Mackallyes caſe. 
eLib. 4. fo. 44. 
Vauxes caſe. 
Pi. com. fo. 474. 
Saunders caſe. 
Lib. 9. 81. Ag- 
nes Gores caſe. 
- See Paſc. 32 
ee 
rege rot. 62. Ph. 
Cliftons caſe. 
F 25 E. 3. 30. b. 
cor. 126. 
26 Aff 47. 
H. 4. 1. 
7 H. 6. 42. 
1 | 
a 26 Aſſ. ubi 
fup. | e 


Þ Mic. / R. 2. 


coram rege rot. 
23. Cant; 
le 


-.. teffeiting. - | 


high treaſon, and thereby becommeth a traytor, if any other man 
| knowing him to be a traytor, doth receive, comfort, and aide him, 
he is guilty of treaſon, for that there be no acceſſories in high treaſon, 


Abing ing him to be guilty of the powder treaſon, and accordingly Abing- 
reſolved by the gon : | rr a a ly. 1 


wren © © And where it is ſaid, that the ſaid offence in Conyers caſe was 
ceiver and comforter in caſe of felony is puniſhed by dezth, 


ad feloniam faciendam. But this rule. hath his exception : for * in 
| broth, or the like, albeit he be not preſent when the ſame is taken; 


principall: and in that caſe, both the principall and procurer, 0 
acceſſory may be abſent. See the bookes aforeſaid for acceſſories 


procurement ſhall be ſaid in law to be purſued: the learning where. 


Principalem feloniam feciſſe, et illum receptavit * et comfortavit. * f 
therefore if a man write letters for his deliverance, or in favout 
of him, or the like; he is no acceſſory, for that he received not 
"the felon... ü een 5 


we. 


Of Principall and Acceſſory. Cap. 64. 
A. doth counterfeit the kings coine, viz. ſhillings, and C. know. 
ing the ſame doth receive A. and comfort and aide him: this coun. 
terfeiting is high treaſon by the common law in A, as hath been 


cipals, for that they are participes criminis in the very act of coun- 


— 8 


But ſaving reformation we hold, that if any man committeth 


bd And ſo it was reſolved in the caſe of Abingdon, who received, 
comforted, and aided Henry Garnet ſuperior of the jeſuits, know- 


don was indicted and attainted of high treaſon. _ 

miſpriſion of treaſon, that cannot be, becauſe there was a conſent, 
and not a concealment only: otherwiſe, high treaſon. being the 
hizheſt offence, ſhould have more favour, then felony: for the re. 


and ſo is not he that committeth miſpriſion of treaſon. And 


* » 
* , 


ſories be of two forts, either before the offence be committed, or 
after. See the ſecond part of the Inſtitutes, W. 1. cap. 14. And 
concerning this, there be alſo certaine rules, d Nullus dicitur fel 
principalis, niſi actor, aut qui preſens eft abettans, aut auxilians atten 


caſe of poyſoning, if one layeth poyſon for one, or infuſe it into 


and either the party intended, or any other is poyſoned, yet is hea 


before the felonv committed, and where and in what manner ti: 


of is fo plainly ſet downe, as the ſame need not herein to be r. 
peated. f Nullus dicitur accefſorius poſt feloniam, ſed ille qui 10% 


Þ A vicar, which inſtructed an approver which could not read 
whileſt he was in priſon, to reade, whereby he eſcaped, was adjudged 
no acceſſory to the felony. me Cain 


} 


. Cap. 65. 5 Of Miſpriſion. | S , | 


v. | Catlyn and Browne juſtices of aſſiſe in the county of Suffolke 


Ne put this caſe to all the judges- A man committed felony in the 
en county of Suffolke, for which he was committed to the gaole ; and 
ot R. an attorny adviſed the friends of the felon to perſwade the wit- 
1 neſſes not to appeare to give evidence againſt him, which was done 
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c Mic. 11 & 12 
E! the caſe of 
Roberts the at. 

—_ 


In« | accordingly. And it was reſolved, that neither the friends nor the 


ea. attorny were acceſſaries to the felony, but that it was a great 


for i contempt and miſpriſion, for which they might be fined and im- 


the priſoned. 


nd Wl © The acceſſory cannot be guilty of petit treaſon, where the 


of principall is guilty but of murder. For accęſſorius ſequitur naturam 
ree, F TT „„ 


ne, elf divers commit any murder, or other felony, one man may 


rin be both principall and acceſſory to the other. 
un- See before cap. Clergie, that if the principall before attainder hath 
| tis clergie, the acceſſory is diſcharged. And note generally, where 


d Sce before cap, . 
Petit Treaſon. 


e H. 4. 27. 


f 2 H. 4. 16. 


teth the principall before attainder is pardoned, or his life otherwiſe | 


may ved, the acceſſory is diſcharged. 


= Miſpriſion of Felony, &. 


the : 


or Mipritons divers and fever: and fit of © 


F miſpriſion of treaſon we have already ſpoken, and of the 


ne re. 
eath, 0 etymologie of the word. It remaineth now that we ſpeak of 


And bother miſpriſions. 


ng 01 Miſpriſion is twofold : one is crimen omiſſionis, of omiſſion, as in 


fence under the degree of felony. _ 


vithin twenty four houres declare the fame to a juſtice of peace, 
ſteriffe, major, or bailiffe, &c. concealement by juries, 3 H. 7. ca, 
%%f²è ͤœm!J—ꝑZꝝ TIO 
Now are we ſpeak of concealement or not diſcovery of felony. 
sin caſe of high treaſon, whether the treaſon be by the common 
aw, or ſtatute, the concealment of it is miſpriſion of treaſon. S0 


v ſtatute, the concealement of it is miſpriſion of felon ). 
I any be preſent when a man is ſlaine, and omit to apprehend 

de ſlayer, it is a miſpriſion, and ſhall be puniſhed by fine and im- 

priſonment. 8 1 kr 2 8 ee 


dees then the concealment of felony, ſo the puniſhment tor the 


cafe of felony, whether the felony be by the common law, 5 


And as the concealment of high treaſon is higher by many de- 


toncealment of the greater is heavier then of the leſſer, and ye 
TILA ODE eres — v6 RIB 5 — Ti 


concealement, or not diſcovery of treaſon or felony: another is cri- 
nen commiffionis, of commiſſion, as in committing ſome heynous of- 5 


Or miſpriſion is of two ſorts, viz. paſſive and active: paſſive is 
of the nature of concealment, whereof ſome be by the common 
law, and ſome by ſtatute. By the common law, as paſſive miſ- x 
prifion, that is concealement of high treaſon whereof we have ſpoken; 12 
ad paſſive miſpriſion, that is concealement of felony, whereof 
ve are now in this chapter to ſpeak. Some by ſtatute: as if any 
de moved to make commotion or unlawfull aſſembly, and do not 


1 Mar. 1. Parl. 
ca. 12. TH 
1 Eliz, cap. 17. 


See the ſecond 


part of the In- 
ſtitutes. W. 1. 
Up 


BE. a. cor. 395. | 


W. 1. ea. 9. see 
the expoſition 
thereot, ubi ſup. 
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the concealment of felonies in ſherifs, or bailiffs of liberties i; 

more ſeverely puniſhed then in others, viz. by impriſonment by 
one year, and ranſome at the will of the king. From which pu. 

niſhment “ if any will ſave bimſelf he muſt follow the advice of 

Bracton, to diſcover it to the king, or to ſome judge or magiſtrate, 
that for adminiſtration of juſtice ſupplieth his place, with all ſpeed 
ns dd OE 
| Brat. lib. 3. fo. Nen enim debet morari in uno loco per duas noctes, vel per duos dies, nec 
118.2. debet ad aliqua negotia, quamvis urgentifſima, ſe convertere, quia vis 
1 JJ ð Vd IO oo nn ee mot eg tn, 
And this is intended of a concealment, or not diſcovery of his 
meer knowledge: for if in caſe of high treaſon, he that knoweth 
it, before it be done, and aſſenteth to it, is particeps criminis, and 
_ guilty of treaſon: and in caſe of felony, he that receiveth the 

pt tief, and aſſenteth to it, is acceſſory, j. 

Fee before the See before in the chapter of miſpriſion of treaſon, that every trea- 
_ ehapt. of Miſ= ſon and felony doth include in it miſpriſion of treaſon and felony. Set 
priſion of Trea- the ſtatute of 23 El. ca. 1. of miſpriſion, that is, crimen commiſſion, 
fon, fo. 36. and. Compaſſings, or imaginations againſt the king, by word, with- 
of Principalland 3 S 2 ur 8 8 . Sy, ph * 7 7901 
Acceſſory, fo. Out an overt ek, is an high miſpriſion, as before is aid. * 1. og 
138. tatione tua ne detrahas regi, Ec. quia aves cali portabunt vocem tuam, i 
FEccleſiaſtes. gy habet penuas annunciabit ſententlam © 
La. 10. V. 20. If any man in Weſtminſter hall, or in any other place, fitting 
| ® Ree the ſecond the courts of chancery, the exchequer, the kings bench, the com. 
part of the In- mon bench, or before juſtices of aſſiſe, or juſtices of oier and ter- 
ttitutes, W. 1. miner, (which courts are mentioned in the ſtatute of 25 E. 3. Dt 
2 5 . RE | : = proditionibus ) {hall draw 2 weapon 5 upon a any judge, or juſtice 
1 2 Pee though he ſtrike not; this is a great miſprifion, Þ for the which he 
to kill any of fhall loſe his right hand, and forfeit his lands and goods, and li 
dem in their body to perpetuall impriſonment ; the reaſon hereof is, becaule i 
places.  tendeth ad impedimentum legis terræ. © So it is, if in Weſtminſter 
* 22 E. 3. 13. hal or any other place, fitting the ſaid courts there, or before jil- 
10 F. 3. Jud8* tices of aſſiſe, or oier and terminer, and within the view of the 
37% z. fame, a man doth ſtrike a juror, or any other with weapon, hand 
/ A/ 

coram rege — Thovider, elbow, or foot, he ſhall have the like puniſhment; bu 
Rot. 55. Ebo- that caſe, if he make an aſſault, and ſtrike not, the offender fl 

Pm ESR. 5 

5 $782. e If any ſtrike in the kings palace, where the kings royall pe. 
„ ee 1 fon reſideth, he ſhall not loſe his right hand, unleſſe he draw blood, 
beds 's but du- but if he draw blood, then his right hand ſhall be ſtrucken off, It 

kling his life. perpotially impriſoned, and fined and ranſomed.,6o © 
41 E. 3. 5. Notethe law makes a great difference between a ſtroke or blo#, 
Int. leges Al- in or before any of the ſaid courts of juſtice, where the king 5 
K np: 3+ . preſentatively preſent, and the kings court, where his royal! pe, 
2 Ja Bolling. bon refideth. For in the kings houſe (as hath been ſaid) blood mi 
bams cafe co- be drawne, which needeth not in or before the courts of juſti 
diam reger with but a ſtroke only ſufficeth. Again, the puniſhment is more ſever 
bis elbow and in the one caſe, then in the other: ſuch honour the law attributell 
F OO co courts of juſtice, when the judges or juſtices are doing of tht 
33H. 8. ca. 12. which to juſtice appertaineth: and the reaſon is, Quia juſtitia fim 
5 tur ſolium. %%% ͤͤ 8 1 
Hut note that by the ancient laws of this realm, ſtriking only 1 
the kings court was puniſhed by death. Vide Lambard inte 5 
In ca. 6. Si quis in regia pugnarit, rebus ſuis omnibus mule fai p 
fit nierte ctiam plectendus, regis arbitrium et jus effto, Iuter ley 3 


Cap. 6. of Miſpriſion. 


Areredi, cap. 7. 
et regem penes arbitrium vitæ neciſque ejuseflo, &ce 

Peter Burchet priſoner in the tower, ſtroke within the tower 
John Longworth his keeper (who ſtood in a window reading of 
the Bible) with a billet on the head behind, whereby blood was 
ſhed, and death inſtantly enſued: this being without any provo- 


| houſes or palaces, 


The kings palace at Weſtminſter hath this liberty and priviledge, 


palatium regis Mam. 

kings juſtices, &c. fit, as by theſe following records appeareth. _ 
© Quza bedelus univerſitatis citari fecit Wil. de Mivelinglam infra 
5 aulæ Weftm. juſticiariis ſedentibus, ad rompas end coram cancel- 


el finem fecit 40. 4. 


did libell againſt John earl of Warren, and © Johan de Barro coun- 


_ dmini* regis) in 2 Cauſe of matrimony and divorce, and the ſame 


in theſe words, Qu0d prædictum palacium domini regis eſt locus exemp- 
tus ab omni juriſdlictione ordinaria, tam regiæ dignitatis et coronæ ſug, 
| quam libertatis eccleſiæ Meſm', et maxim? in præſentia ipſius domini 

regis tempore parliamerti ſui ibidem : ita quod nullus ſummonitiones, ſeu 


lumatem domini regis. i Ao CC Ti, nh 
| Here two things are principally to be obſerved: firſt, that this 
royall priviledge is not only appropriated to the palace of Weſtmin- 


| juriſdiction, regiæ dignitatis et coronæ ſue ratione, Ic. 


mm 


feld, fitting in the court of the dutchy of Lancaſter, with a knife 


ſtabbed one Ferror a juſtice of peace in the view of the ſaid court, 


Lifted, and grievouſſy fined. 


M 3 


 muth, cap. 56. Si quis in regia dimicarit, capitale eo, Ic. Inter leges 
Qui in regia dimicarit, ferrumve diftrinxeret, capitor, 


viz, Vullæ citationes, aut ſommonitiones, liceant fieri cuicunque infra 


Like priviledge hath Weſtminſter hall, or other place, where the 


lario, Oc. pro quo ſe poſuit in gratiam regis, committitur gaolæ, et Hen- 
 ricus de Harwocd, ad cujus ſectam proſecutus fuit, committitur mariſchal, 


d Matilda de Nyerford, filia Willilmi de Nyerford militis defundtt, 
tes of Warren the kings niece (in camitina domine regine conſortis 


{ Johan de Barro was cited in the kings palace at Weſtminſter, &c. It 
was upon full examination of the cauſe, adjudged in parliament | 


citationes ibidem faciat, et preecigue illis, qui ſunt de ſanguine domini 
regis, quibus major reverentia, quam aliis fieri debet, &c. Confideratum 
et, quod officiar* committatur turri London, et ibidem cuſtodiatur ad vo- 


If any doe reſcue a priſoner in or before any of the aboveſaid 
_ Courts committed by any of the aforeſaid juſtices, it is a great 
miſpriſion, for which he and the priſoner aſſenting to it; ſhall for- 
feit their lands and goods, and their bodies to perpetuall impriſon- 
ut ſhall not loſe his hand, becauſe no ſtroke or blow was 


But it was reſolved by all the judges, that where Thomas Old- 


And in 9 El. one Guirling ſtroke another in the Whitehall, 
LE gr Duo 


+140 


e Mich. 15 El. 


in the caſe of 


Peter Burchet 


eſquire of the _ 
| O- Middle Temple. 
cation was adjudged murder, for which he was attainted, and bei 
fore his execution (which was in the Strand over againſt Somerſet 

houſe) his right hand was firſt ſtrucken off, by force of the ſtatute | 

of 33 H. 8. for that the tower Was one of the queens ſtanding Paſch. 8. E. 2. 
Coram rege Rot. 
> 


2 Mich. 12 . 3. 
Coram rege Rot. 


101. Cant. 


b Placita coram 
domino rege in 
parliamento ſuo 
apud Weſtm' in 
præſentia do-; ñ 
mini regis, an. 

© Ellanordaughe _ 
ter of E. i. mar- 
ried with Wil- 
liam e 
Barry alias Barro 
in France, and _ 


had iſſue the ſaid 


Johan who ůꝛ 


married John 


ſter, but to all the kings palaces, where his royall perſon refides. Se. 
condly, that this priviledge is to be exempted from all eccleſiaſticall = 


1 % 


Trin. 8 Jac. re- 


> 


gis Oldfields 


that the court of the dutchy was none of the courts to make It 13 
miſpriſion to loſe his right hand, &c. but the offender was to be in- 


Paſch. 9 Eliz. 


Guirlings caſe, 
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> Of Miſpriſion. Cap. 6g, 
fitting the maſters of requeſts, and it was then reſolved by the 
court of kings bench, that it was not any miſpriſion, for the which 

TRE he ſhould loſe his right hand, &c. but he was indicted and fined, 
x Wed 4 Quia Thomas de Folbroke manus violentas impoſut Super Johamiem de 
© Coram rege Rot, £ovaham, c. ad /effonem ſuam ſedentem apud Gipwicurm, et eum de. 
104. Suff. —mentitus eff, commiititur in parliamento turri Lendon, et fiuitur 20. li. et 
=  invenit ſex. milites manucaptores pro bono geſt es ſus 
And where ſome of the books aboveſaid fay, that the offender 


— ß 
I2*52( ä — er 7 
22 * - = me U 8 


all forfeit his lands, and ſome that he ſhall be diſherited, yet the 
forfeiture of his lands is only for tearm of his life, (as before is 
ſaid:) for being no felony, the blood is not corrupted, nor the 
heir diſinabled to inherit. And this ſevere puniſhment is at the 
ſuit of the king, and the party may have his action, and it ſhall be 
8 FI . tried by the officers and criers. And for ſuch a ſtroke Thomas 
1 „3. of Whitteſſe red five hnndrec 8, Trin. 0 E. 2. Rot. 
= 955 Mida. 4 Gs wg recovered five hundred e ee 9 E. 3. Rot. 
Brit. ca. 25. fo. Britton ſaith, Aſcuns treſpaſſes ſont nequedent pluis puniſhable, fi cone 
| 77 | 5 5  treſpas fait en temps de peace a * chivaliers, ou auters gents honorable 
„ ity of 187 per ribatus, ou auters viles perſons; en quel caſe nous volons, que ſi ribate 
Fäaights. eit attaint al ſuit de cheſeun chivalier, que il eyt ferue per felony ſans de. 
Art del chivalier que le ribawe perd fon pome dont il ireſpaſja : ſo great a 
g reſpect in thoſe days was had of honour and order. Ribawe s 
dtlaken here for a raſcall ruffian. There is a great miſpriſion when 
[ 142] any revenge is ſought againſt a judge, Juſtice, officer, juror, ſer. 
- IIaceant, councellor, miniſter, or clerk, for that, which they doe in 
diſcharge of their ſeverall duties, offices, and places, concerning the 


FE Ro , 
Mich. 33 & 34 Roger de Hegham and others being juſtices of oier and terminer, 
FP. 1. Coram re- and fitting in the exchequer chamber, gave judgement for Mary | 
ge, Rot. 75. late the wife of William Brewſe plaintif, againſt William le Brewſe 
doefendapt, which judgement was pronounced by Roger de Heg- 
ham. William de Brewſe demanded of Roger de Hegham if he 
would avow the judgement, and ſaid, Roger, Roger, now thou halt 
thy will which of long time thou haſt ſought: of whom Roger de 
Hegham demanded, What is that? to whom William de Brewſe 
ſaid, My ſhame, and my loſſe, and this I will reward or recom- 
pence, or I will think of it. Whereof he being indicted and ar- 
raigned, and confeſſing the offence, the record faith, Et quia ficut | 
nor, et reverentia, qui miniftris domini regis ratione officit ſui fac:untur, 
 thſo regi attribuuntur ; fic dedecus et contemptus miniftris ſuis fat? eidtn 
imiuo reg] inferuntur ; confideratum eff quod pred. Wrilitelius d. 
Brewſe, diſciuctus in corpore, capite nudo, tena depoſita, eat e banco dom 
regis ubi placita teneritur in aula Weſim', per medium aulit pra diet, 
cum curia plena fuer it, uſque ad ſcaccarium (ubi deliquit) et ibiden 
veniam pctit a præmato Rogero, Ec. et poſtea committitur turri Lond 
,, ñ ⅛⁵] d Eons oo non 
Broct. lib, 2. Note this exemplary judgement againſt a gentleman of a great 
105. Theſe. and honourable family. Quel:bet pana corporalts, quamvis mim, 
words were given 7:a/0r g gualibet pena pecuniaria, And in that record it is ſaid, 
to the treaſurer Qu dominuc rex filium ſuum primogenitum, et chariſſimum Edwaram 
of England by re; le e Sf F : Þ a inifero ſu 
lee procurement e 77" 2228, pin es quod g dam  vernoa grofſa cuidam in 
Niere f dixerat, ab hroſpitio ſuo fere per dimidium ann! amovit, nec ipſum filtun 
Gaveſton. ſuum in conſpectu ſuo venirè permiſit, quouſque ditto miniſtro de dicta 
tranſoreſſione ſatisfecerat. JJ Qui 
| CE | _ 


Nota. 


Of Conſpiracie. 


Cap. 66. 


Quia Pen us 5 3 minatus fuit Ricũm de M wk qui fait 
e confilio Fohannis de Moten, de vita et membri 1s, dictus Petr us invenit 


plegios de b:no peſtu ſu. 
There be many records for abuſing of jurours, viz. paſch. 10 


142 


Bil. 20 E. z. 


Coram rege Rot. 
160. | 


E. z. Coram rege, rot. 87. Gilbertus Twiſt. Paſch. 26 E. 3 ibi- 


dem, rot. 22. Eſſex, Tho. Hubberd, Hil. 7 H. 5. ibidem, rot. 24. 
Ricüs Cheddre. Mich. 17 E. 2. Coram rege rot. 63. 


Percuſſio clerici curiæ in veniendb verſus curiam, c. Trin. 11 E. 2. 


Coram! rege, rot. 42. London. Not only theſe particular revenges 


aboveſaid, but all other of what kind ſoever are great m ilpriſions. 


Alſo when any revenge is ſought againſt any man for complain- 


ing in any of the kings courts, ſuper gravaminibus, c. for gr ievances, : 
| Cay. Trinerls 9. 


&c. 


Quia deterret homines a querelts ſuper gravaminibus in forma juris. 


De lil qui vindictam fecerint, eo quod aliquo modo Super F * 


vaminibus in curia domini regis conqueſts fuer unt. 
Fuftici iarii taxaverunt damna 2 marc ' ſuper 77 "FOO Butesferd, 
en quod minabatur quandam Hamvifiam de vita et membri "is, eo Judd iſa 


proſequebatur ipſum in placito tranſgreſſions. 


We will conclude this point for private revenge with an ancient 


law before the conqueſt. Si quis privato conſilio Matam ibi i injur iam 
| vindicurit, antequam Jus @quum 12 dari poſtulaverit, quod nomine vin- 


dictæ eripuit reddito, A rei pr etium = 1 et 30 filidas de. . | 
5 cap. Chancery. oF 


gendito, Fo 


See in the fourth part of the Taflitines, cap. Of the chancery, i in 


N the arficles een S . | Artic. + 85 6. 11. 1 5 


0 A P. LXVI. 
of CONSPIRACIE. 


0 N 8 p I R A C I E a jg 4 „ 2 e ; 


' tween two or more, to appeale, or indict an innocent falſely, 
and maliciouſly of felony, whom accordingly they cauſe to be 
indited or appealed ; and afterward the party is lawfully acquited 
by the verdict of twelve men: the party grieved may be relieved, 
and the offender puniſhed two wayes. 
racy, which is a civill or common action at 'the ſuit of the party, 
wherein the plaintife ſhall recover damages, and the defendant ſhall 
be impriſoned. Secondly, by indictment at the ſuit of the king, 
os Judgement whereof is criminall: of which we are now to 
peak. 
> Upon this ſuit of the TR, if the rad bs Leni det the 
- judgement ; is grievous and terrible, viz. That they ſhal loſe the free- 
dom or franchiſe of the law, to the intent that he ſhall not be put 
or had upon any jury or aſſiſe, or in any other teſtimony of truth: 
and if they have any thing to do in the kings courts, they ſhall' 2 
come © i folem, id <, * broad day, and make their ee, and 


| went 120. the like judgement as in attaint. See the firſt phi of tho Inſtitutes, 
"2 15 E. 8 ny rege, Rot. 148. Paſch. 32 E. 3. Coram rege. Rot. 58. 


N 4 forth- | 


cap. 9. 


Firſt, by a writ of conſpi· 


ultimo. 


* 10 E 3. | 


Coram rege Rot. 5 
86. Linc. 


lr jeges le, | 
Lamb. 
See the 4. bart 
of the Inſtit. 


Artic, verſ. Car- 
dina! Woolſey. 


[ee be Art. SE 57 6. 12. 5 


9 't 1431]. 


vide ſtatut. de 


conſpiratoribus, 5 


anno 21 E. 1. 
vet. Mag. Cart. 
part 1. fo. 111. 
& definition 
conſpir. 
33 E. 1. ibid. 
fo. 90. b. : 


Artic. ſup. _ 5 


cap. 10. F, N. B. 
114, 115. 5 
Stanf. pl. cor. 
152, Kc. 
Lib. 4. fo. 45. 


Lib. 9. fo. * | 


56, 57. 78. 
b 24 E. 3. 45. 
27. aſl, 2 * 


43 E. 3. Con- 


ſpiracy, 11. 59. 
4 H, $. Judge 


g Sect. 
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bodies to priſon : all things retrograde, and againſt order and na. 
ture, in deſtroying all things that have pleaſured or nouriſheq 
them; for that by falſehood, malice, and perjury, they fought to 
attaint and overthrow the innocent. Which judgement in our 
books is called, a villanous judgement. Firſt, in reſpect of the 


. y—Secondly, for that by the judgement he loſeth the freedom and 


for the protection and defence of the innocent. 3. Th: 
had attainted the in vcent, he ſhould have loſt his life, (by an in- 
famous death) his lands, his goods, and his poſterity :' for his blood 
thereby ſhould have been corrupted, &c. 4. All this falſhood, 
malice, and perjury is committed in placito coronæ, in a uit tor the 
king, which aggravateth and increaſeth the offence; for that the 
king is the head of juſtice, and a protector of the innocent: and 
therefore at the kings ſuit, and not at the ſuit of the party, this 
villanous judgement ſhall be given. So as the law hath excellently 
__ diſtributed the remedies; the private action of the party to give 


him damages, &c. and the ſuit of the king for exemplary puniſh- 
ment. And it is to be obſerved, that this villanous judgement i 
given by the common law, (as in the caſe of attaint) and not by 
EI Os by As J.. 8 
22 Lib. aſſ. p. 12. 

maeen being indicted of conſpiracy for the indicting of R. of felony, 
were mainpernable or no? and they anſwered the king exprelly, 

that they were not, in reſpect of the odiouſneſſe of the offence. 


Oc Penſions, &&. received by Subjects, of 


See the fourth - 


mitutes, cap. the 


Chancery Artic. 


againſt Cardinall 
Woolſey, art. 27. 
nn,, 
R. 2. nu. 16. 
Mat, ca. 26. 
3 
Nemo poteſt duce 


bus dominis er- 


Vires aut enim 
unum odio babe- 


franchiſe of the law, and therefore undergoeth a kinde of bondage and 
villany. And the reaſon of this heavy and terrible judgement is; 
1. For that the offenders have conſpired and plotted the death and 
| ſhedding of the blood of an innocent. 2. That they do it under 


i 17 is not lawfull for any ſubject of the king of England to take 


part of the In- 


as it appeareth by this diſtichon, 


Of Penſions. Cap. by, 


forthwith return by broad day; and their houſes, lands, and good, 
ſhall be ſeiſed into the kings hands, and their houſes and landy 
eſtrepped and waſted, their trees rooted up and erraſed, and their 


villainy and ſhame, which the party hath which receivetk it. 


faire pretence of juſtice and by courſe of law, which was initituted 
3. That if they 


. 


| King E. z. demanded of his juſtices and ſerjeants, whether diver 


* 


CAP, Lev. 


Fomine Kings, &c. | 


a penſion, &c. of any foraine king, prince, or ſtate (without 
the kings licenſe) albeit they be in league with the king of Eng- 
land; both, for that they may become enemies, and for that allo 
it is miſchievous and dangerous to the king himſelf and his ſtate, 


Principe ab externo veniunt lethalia dona, 

: Qu ftudii ſpecie, fata, necemgue ferunt. 
And this was (ſay they) the caſe of the lord Haſtings chambe- 
laine to King E. 4. who in the fifteenth year of his raign, received 


of 


atem. 


Cap. 68. Of Bribery, Extortion, &c. 


a penſion of two thouſand crowns yearly from the French king : 
who being informed by juſt. Cateſbye his inward friend, and others 
learned in the law, that the receiving hereof was an offence againſt 
law, being defired by Pierce Clerett a Frenchman (who paid the 
enſion) to wake him an acquitance for receipt thereof for his 
diſcharge, utterly refuſed the fame. This report I do the rather 
hold to be true, for that all our Engliſh hiſtorians, (who for the 
moſt part rehearſe but the carkaſſe or outſide of any point in law) 
ive great credit hereunto. And what ill conſequence this and 
ather like penſions, and others of the councell of king E. 4. had, 
you may reade in our hiſtories. EE et oo oe D 


See the caſe in 7 R. 2. of * Spencer biſhop of Norwich ; and 


there alſo the caſe of Þ Pierce Creflingham, and others: and of 
« fr William Ellingham and others, puniſhed for receiving of 
money, &c. of the French king, which drew them without the 


kings licenſe, to yeeld up caſtles and forts in France committed to 


* 


their cuſtody, puniſhed by fine and impriſonment. 


See the fourth part of the Inſtitutes, cap. of the Chancery, ar- 
be. 37. againſt Cardinall Woolſey, 


ol Bribery, Extortion, Exadtion, ce. 


PRI BERY is a great miſpriſion (1), when any man in x 
judiciall place (2) takes any fee or penſion, robe, or livery, 
gift, reward (3) or brocage (4) of any perſon, that hath 


144 


bit, et alterum 


diliget, aut unum 


ſuſtinebit, et alte- 


rum contemnet. 


4 Regum, ca. 5. 


v. 26, &c. Ge- 


heſi. See 3 c. 


Ca. 5. concern- 


ipg che ſervice 


of a ſubject as a 
ſouldier or cap» * 
tain to a forain _ 


prince, hereafter 
cap. Fugitives, 
Polydor. Hall, 
Holling ſbed. 7 
Stowe, Sc. 


* Kot: Fark 
. un. 36; - 
18. 20. 21; 225 -- 

b Ibid, nu. 17. 
| * Ibid. nu. 24. 


14861 


Forteſcue „ca. 5 1. 


to do before him any way (5), for doing his office, or by colour 
of his office, but of the king only, unleſſe it be of meat and _ 
tink, and that of final valucy upon divers, and grievous fu- 


nſkments, 


This word [bribery] commeth of the French word briber, which 


ſgnifieth to devoure, or eat greedily, applyed to the 2 of a 
corrupt judge, of whom the Pſalmiſt ſpeaking in the perſon of 
God, faith, Qui devorat plebem meam ficut eſcam panis. Qui cognaſcit 


faciem in judicio, non bene facit: ifte pro buccella pants deſerit veri : 


But let us peruſe the branches of this deſcription. 


at the affizes holden at Lincolne in the 23 yeare of E. 3. an exi- 


gent was to have been awarded againſt Richard Saltley, Hilde- 


brand Boreſward, Guilbert Holliland, Thomas Derby, and Robert 
Dalderby, who formerly had been indicted of divers felonies before 
ir William Thorpe, chiefe juſtice of the kings bench, and one of 


dhe juſtices of aflize of the faid county of Lincolne, he the ſaid fir 
fw. og eb William 


(1) A great miſpriſim.] But it may be objected, that bribery in 
jgzudge was ſometime adjudged a higher offence. For whereas 


Prov. 28. 21. | 


Rot. Pat. anno 
24 E. 3. part 3. 
m. 2. and Rot. 
Pat. anno 25 E. 
3. part I. m. 17, 


Rot. Parl. 


25 E. 3. nu. 10. 
ES: 


Pſalm 13. 4. 5 = | 
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20 E. 3. cap. 1. 


See BR. 2. | 
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William Thorpe, to ſtay the ſaid writ of exigent againſt them 


" Or fine: e Gs." Bip. 


Villiam Thorpe, rrit of ex em, eg 
munera contra juramentum ſuum, viz. of Richard Saltly, 10 li. 0 
Hildebrand, 20 li. of Holliland, 40 li. of Derby, 10 li. and of Dy. 


derby, 10 li. King Edward the third appointed the earles of Aru. 


dell, Warwick, and Huntingdon, and two lords, the lord Grey 
and the lord Burghers' to examine this matter. Before whom & 
William Thorpe being charged with the ſaid bribery, Non Poti 
dedicere, Sc. Now the record faith, Co ſideratum eft per did 


Juſticiarias aſſignatos ad judicand. ſecundum voluntatem domini reps, of 


/ ſecundum regale pofſe ſuum, quod quia prædictus Willielmus de Tit 


gui ſacramentum dimini regis, quod erga pof ulum ſuum ſiabuit cuſfodin. 


dum, fregit malicigſe, falſe, et rebelliter in quantum in ipſo fuit, et u 
cauſis jupradiitis per ipſum Willielmum, ut prædictum eſt, extreſſe (0p 
nitis, ſuf; endatur, et qued omnia tr. et tenta., bona et catalla jug n. 
 maneant forisfacta. This ſentence ſeemeth to have his foundation 
as well upon the oath of the judges, (for the record faith) wit, 


5 The oath of the 


juſtices anno 


juramentum ſuum, and the concluſion of the oath, and in caſcye 
be found in any default in any of the points aforeſaid, ye ſhall be 


ad woluntatem regis, of body, lands, and goods, thereof to be done 
as pleaſeth him: as alſo for that this laſt clauſe is enacted by au- 


thority of parliament (as they fay) in anzo 20 E. 3. And hereupon 


they the ſaid lords were appointed to judge ſecundum voluntatem di 


mini regis, et regale poſſe ſuum, according to the words of the oath 
and act of parliament. And this judgement was repeated in an 


25. to the lords, and affirmed by them. _ 


This preſident is not to be followed at this day for divers cauſe, 
PFirſt, it ſeemeth by the violation of the kings oath, and of thi 


Wy 


this word [ felonice] is not to be found, as it ought to have bee 


word [rebellizer] and by the forfeiture of all his lands and tere. 


ments to the king, that this offence ſhould be treaſon againſt the 
king, and then it being either high treaſon, or petit treaſon, it 5 


taken away by the ſtatute of 25 E. 3. De prodition:bus, the ſam: 


being none of them, that are there expreſſed. And in all the record 


If it had been felony. 


Neither by the words of the oath, or of the ſuppoſed act of 20 
E. 3. can the judgement (quod fuſpendatur) be warranted : id 
theſe words [to be at the kings will for body, &c.] cannot be ei. 


Ape 35 E. 1. 
the ſtat. of Car- 


ä 


20 E. 3. cap. 4. 


tended to loſſe of life, no more then the ſtatute of Carliſle (/u fi 
rigfaclura omnium, que in poteſtate ſua obtinet) extendeth not to fol. 
feiture of life, but to impriſonment, &c. viz loſſe of liberty, &.. 
hut at this parliament, viz. in ane 20 E. 3. taking in band of 
quarrels, other then their own, and maintenance of them is pie. 


mibited upon the paines aſoreſaid, viz. the paines contained in ths 
ſaid ſuppoſed act of 20 E. 3. cap. 1. 7 paine to be at our vil 


body, lands, and goods, to do thereo 


2 R. 3. fo. 11. 


Parl. 10 R. 2. 
nu. 24. 


as ſhall pleaſe us: which 


without queſtion was never extended to loſſe of life, &c. but b 


impriſonment, as common experience daily teacheth. For hai 


voluntas regis, vix. per juſticiarios ſuos et per legem, Fc. Therefore 4 


by the record appeareth, fir William "Thorpe was pardoned and fe- 
| ſtored to all his lands. And we were deſirous to ſee the record 0 
the act of 20 E. 3 cap. 1. but there is no record of any ſuch 7 
in the perliament roll. And the very frame and compoſition 0 f 

ſeemeth to be but a rehearfall of a commandment from the bing 
for the letter of it beginneth. Firſt, we have commanded all 0 
| .. | 5 ws | ISNT 2 1 — Ju lern 


Cap. . of | Bribery, Extortion, &c. 


) 


ined in it. 
It is enacted by Parliament anno 11 H. 4. in theſe words. 
Item, Que nul chancelor, treaſorer, garden del privie ſeal 


counſelor le ray, ſernts. a councell del roy, ne nul auter H- 
cer, judge ne miniſter le roy, pernants fees ou gages de roy 


juſtices, that they ſhall from thenceforth do equall law, &c. and 
therefore juſtly omitted out of the parliament roll of acts of par- 
laments: and yet the imprinting of it neceffary, for that the 
ſourth chapter of this parliament hath reference to the paynes con- 


Vid. 1 H. 4. 


nu. 99. & Nota. 


Rot. Parl. anno 


never imprinted. 


co. ur lour ditx offices ou ſervices, preigne en nul manner en 
„ enbs d vener aſcun manner de done ou brocage de ulluy pur 
n ur ditz offices et ſervices a faire, ſur peine de reſponder au 

ntra roy de la treble que int preignont, et de Jatisfier la partie, 0 


purſuer en la dit matter, eyt la ſuite cibien pur le roy, come pur 


)0n 25 


be punys al volunt le roy, et ſoit diſcharges * office, ſer- 


vice, et councell pur touts jours, et que, cheſcun gue Vnera 


1h meſme, et eit la tierce part del ſmne, de que la partie off 


By this act of parliament, which is the judgement of the whole 


parhament, it appeareth, that, if that which is imprinted as the 
ie, WY firſt chapter of 20 E. 3. had been an act of parliament, then this 
hi; WY flatute of 11 H. 4. would never have inflicted this kinde of pu- 
ne. WT niſhment, which is other, and farre leſſe, then that which is men- 


tte tioned in 20 E. 3. and where it is ſaid in this act of 11 H. 4. 
+ i; punis al volunt le roy) that is, by fine and imprifoment by the 


2 R. 3.11.4. 


ane court where the conviction ſhall be; for, as hath been ſaid, lc ,t _ 
ords oluntas regis, vix. per juſticiarics ſetos, et legem ſuam, et non per domi- 


\ 


eum regem in camera ſua, vel aliter. 


do as by warrant of this act of parliament we have ſaid, that 
200 bribery is a miſpriſion; for that it is neither treaſon, nor felony ; 


or BA nd it is a great miſpriſion, for that it is ever accompanied with 


fe True it is, that fir Thomas Weyland, chief juſtice of the 
ior court of common pleas, was attainted of felony, but it was not 
Ke. br bribery, but being guilty of + being acceſſary to murder, for 
daß the which by the common law he was abjured the realm. 
pro. Likewiſe Adam de Stratton chief baron of the Exchequer a man 
of great poſſeſſions and riches was attainted of felony by him com- 
ri mitted, all which J collect upon records of parliament the ſureſt 
lich 
t to 
cel 
ea 
le- 
4 of 
aft 
of it 
0g! 
Out 
ccd 


year when he was attainted, I find two petitions, one preferred by 


fiutuatur ad aliquam partem terrarum ſuarum, et de bonts fuis que habuit 
entore-quo-fut.*.... 12. 20000 It. 5 2 


que fuit uxor Joh. de Boteler, de qua Adam de Stratton tenuit 12 li. 
10. g. in London, clamat habere ut eſchaet'. Reſponſſ. Rex non con- 
feſit ; quia in civitate nulla eft eſchaeta nifi regis. And at the ſame 


guides. For in the parliament holden in 18 E. 1. in the ſame 


limfelf in theſe words, Adam de Stratton petit gratiam regis, quod re- 


* Plac. de pafl. 1 


3 pud A ſherugg 


in Cro. Ep. anno 
Et Hollingſh. © 


_ Chron. pag. 284, 


285. he confelſed 
felony, and ab- IT 


Jured, 


r 
Rot. Parl. 18 E. 
1. fo. 5 nu. br. 
There is aſpace 


left in the re- 


The other by Margaret de Boteler in theſe words, Margareta Er ibid nu. 6g. 


parliament, fo. 3. it is reſolved, aon ſunt niſi tres forme brevis de 
tt VVVVVæ e e eſchaeta ; 


bo 2 
7 ; 2 EY — . — —— — 


e 


147 Of Bribery, Extortion, &c. Cap, 6g 
 &thaeta; quia utlagatus, vel-ſuſpenſus, vel abjuravit regnum. And hy 
conſequence Adam de Stratton ſeeing his lands eſcheated, myj 
| have the judgement of one of theſe three. Which we have ade 
to anſwer ſecret objections that might be made out of the miſtak. 

ings of our Chronicle. 5 | 


Rot. Parl. 20 The reſt of the juſtices were removed, fined, and impriſoned, (A 
. 1% fol, 5. ſaving Johannes de Mettingham, and Elias de Beckingham, why 
Ob: do their eternall memory and honour were found upright, and free the 


from all bribery and corruption. 


10 R. 2 nu. 24, It was petitioned in parliament, that the ſtatutes whereby te tut 
iuſtices of the one bench or the other ſhould take no reward, ne he 
of any mans fee, may be obſerved. The kings anſwer was, [ fo: 
king hath and will charge ſuch juſtices to miniſter right, and il 

punifſli the contrary, and therefore willeth. that all ttatutes mak 

| _  tonching them and the barons of the exchequer, be made void. 

1 (2) When any man in judiciall place, Ec.) For the difference 

—_ OY between bribery and extortion is, that bribery is only committed 

ot N | by him, that hath a judiciall place, and extortion may be com. 

—_— mittted both by him that hath a judiciall place, or by hiin that bath 

A Re O00 ROC TS I 
Aud this offence of bribery may be committed by any that hath 

Deut. 16. 19. any judiciall place either eccleſiaſticall or temporall. Non accitie 

per ſonaim nec munera, (and the reaſon is expreſſed by the Hoh 
Ghoſt) quia munera excacant oculis ſapientum, et mutant verbs 
=. ß dd or Ca Wears: 
If bribery hath ſo great force, as to blinde the eyes of the wiſe 
judge, and to change the words of the juſt, Beatus ille, qui exciti 
manus ſuas ab omni munere. Tudex debet habere duos ſales ; ſalem ſi. 
 prentie, ne ſit inſipidus, et ſalem conſcientiæ, ne fit diabolus. 


V Though the bribe be ſmall, yet the fault is great: and this appear 
Paſch. 17 E. 3. eth by a record in the reign of E. 3. Quia diverſi juſticiarii ad ai. 
; qe am rege. dliendum et terminandum afſignat” ceperunt de Fehanne Berners qui ind: 
” 2 De tatus fuit, 4. Ii. pro favore habends die deliberations ſuæ, finem fecerut 
dae. domino regi per iiii M. marcas, ſo as they paid for every pound af 
Rot. Pall. 7 R. thouſand marks. See before fir William Thorps caſe. Rot. Jai. 
2. nu. 12 13. 7 R. 2. the chancellour was accuſed of a bribe of ten pound, aud 
mais man four pound and certain fiſh, which, though the thing 
were ſmall, yet it had been puniſhed, if it had been proved. 
Anno 18 E. z. (3) Take any fee, robe, gift, or reward.] This is warranted by tl 
Since theſe In- But admit the party “ offereth a bribe to the judge, meaning 0 
ſtitutes ſo was it corrupt him in the cauſe depending before him, and the judge tak: 
ID reſolved in the eth it not, yet this is an offence puniſhable by law in the party thit 
| ar- chamber, /VVVVCC nk aan | „ Bout Me Sane pol EE 
"Trim. 9 Car, - doth offer it. | | | | | 
Reg. in an in- (4) Broca 
formation „ „ 10-6 3 | 5 5 5 
| eee a (5) Of any perſon that hath io doe before him any way.) This oy 
other. his ground upon the oath aforeſaid, ſo as bribery may be cone 
1 [ 1 48 ] _ only when a ſuit dependeth in foro contentigſo (as it was 1 
11. caſe of ſir Fr. Bacon lo. of S. Alban lo. chancellour of England 
| who for many exorbitant and ſordid briberies was ſentenced by tit 
lords of parhament, which you may reade Rot. Parl. ar 19 IG 


- 0 . 


cobis regis) but alſo when any in judiciall place doth any thing vl 


CE. !:* p . 0 5 | if 
Jute or colore offictt, though there be no ſuit at all, | F or examfle,: 


— - a. wer 5 pr — 
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at. a. 


* There is good warrant for this word by the {aid 


Cup. 68. Of Bribery, Extortion, n 148 


the lord treaſurer for any gift or brocage, ſhall make any cuſtomer, 2 R. 2. ca. 2. 
controller, or any officer or miniſter of the king, this is bribery, Ar — 
or he ought to take nothing in that caſe by the ſtatute of 12 R. 2. O75 N 
but that he make all ſuch officers and miniſters of the beſt, and moſt 
Lawfull men, and ſufficient for their eſtimation and knowledge. 
(An excellent law tending greatly to his majeſties advantage, to the 
good uſage and encouragement of merchants, &c. and generally to 
the advancement of commerce, trade, and traffique, the life of this 
iſland.) Reade this ſtatute, for it is of a large extent, and the ſta- 
tte tute of 5 E. 6. for they are laws made contra ambitum, and worthy „ 
ebe do be put in execution, for they prevent bribery and extortion; — 
tte for they that buy will —BB. m „„ 
NPendit Alexander claves, altaria ſacra: 
NVMendere jure poteſt, emerat ille prius. PO EL oe CC 
no And that the ſtatute. of 5 E. 6. doth extend as well to eccleſiaſti- Hil. 3 Ja. in 
e call offices, as temporall, which concern the adminiſtration and ge ntl 
on WM execution of juſtice. And it was reſolved in the caſe of doctor See hereafter ca. 
e Trever chancellour of a biſhop in Wales, that both the office of of Simony, and 
chancellour and regiſter of the biſhop are within that ſtatute, be- the 1. part. of 
ban cauſe they concern the adminiſtration of juſtice. © OS lect... 
iti L. Earl of M. lord treaſurer of England took color offici: di- 1 Fo 
Joly vers bribes, &c. And namely where the farmers of the cuſtomes Ja! regis. 
1, erhibited a petition to have certain juſt allowances, which his ma® 
: jeſty referred to the ſaid lord treaſurer, who long delayed the peti? 
wie! tioners, untill they gave him ſeverall bribes, and then he gave way _ 
do relieve them. For this, and other his briberies, extortions, p- 
e preffions, and other grievous miſdemeanours in his ſeverall offices 
of the lord treaſurer, and maſter of the court of wards (no ſuit 
ook being in any of thoſe caſes depending) upon complaint, and 
„charge of the commons in this parliament, and after evident prof 
and often hearing of the cauſe, the lords of parliament (the lord tre 
WM furer being brought to the bar by the gentleman uſher and ſerjeant 
cat arms, and kneeling till he was commanded to ſtand up) upon 
% WW the petition of the commons by the ſpeaker gave this judgment 
and 2gainſt him by the mouth of the lord keeper in theſe words. This 
ins high court of parliament doth adjudge. Firſt, that you L. Earl of 
M. now lord Treaſurer of England ſhall loſe all your offices which! 
' the you hold in this kingdome. 2. And ſhall be for ever uncapable of 
: any office, place, or imployment in this ſtate and common-wealth. 
z. And that you ſhall be impriſoned in the tower of London 
during the kings pleaſure. 4. And that you ſhall pay to our ſo- 
veraign the king the fine of 50000. li. 5. And that you ſhall | 
never fit in parliament any more. 6. And that you ſhall never 
come within the verge of the kings court, as by the ſaid roll of 
the parliament appeareth, which is worthy of your reading at large. 
In anno 21 H. 8. by articles under the hands of all the lords of „ 
the privy councell, (whereof fir Thomas Moor then lord chancel- _ wy | 
lour was one) and of the principall judges of the realm, which 1 . 48. 
have ſeene, cardinall Woolſey was charged with divers briberies, _ n 
namely in the eighteenth article, in theſe words. Alſo the ſaid © 
lord cardinall conſtrained all 'ordinaries in England, yearly to 
compound with him, or elſe he would uſurp half, or the whole of 
their juriſdiction by prevention, not for good order of the dio. 
ces, but to extort treaſure: for there is never a poor archdeacon 
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of Extortion, Exaction, Kc. "ths. 69, 


in England but that he paid to Him A yeerly portion of his 


Y 21 H. es. . 


| 5 Vide 2 R, 2. 


Rot. Parl. 


RY 


The law before 


| the conqueſt, 
Inter leges Ca- 


nuti, cap. 13. 


1 Lib. 10. 7 


yoo 206; -..- 
BBeawfages caſe. 

d ws W. 1, cap. 26, and cap. 10. 
Inſtitutes, cap. Chancery, in the articles againſt cardinall Woolſey, | 
article 3, Extortion of Ordinaries. b Ranuſialores hominum, extortio 


See the 1. part 
of the Inſtitutes 
ſeect. 70x. verb. 
 FExtortioners] 
2. part of the In- 
it. W. 1. ca. 
26. The 4. part 
of the Inſtitutes. 
ca. Chancery in 
the articles 
againſt Cardinal 


Woolſey, art. 3. 


d Trin. 28 E. 3. 


Coram rege. 


ſame roll. = 
'S. 1 * « fats 2 


. 


= king, as, to his liege lord, no bond or writing is to be exacted of 


living. 
If : any ordinary, &c. having power by the act of 21 H. g. 0 
grant the adminiſtration of the goods of him that dieth 1 inteſtate, 


or as inteſtate, to the widow or next of kin, &c. take any rewerd 
for preferring of any perſon, before n to the adminiſtration 
it is bribery. | 


Si quis contra fas et leges Abe. vel pro als; quod i in ale las 


"id ih Judicari It perperam, aut _ nummarium ſe judicen rc. 


buerit, proprii capitis æſtimatione Ang or UM yoru reg? mant, e nif qui. 


dem — id acid — 9 Se. 


'c A . LXIX. 


Of Extortion, Edlen, = 


T5 8 is ; another vreat * miſprilon ED it is - Sci 
1 with perjury. Hereof you may read in the firſt part of the In. 

ſtitutes, ſect. 701. See alſo in the ſecond part of the Inſti 
And in the fourth part of the 


nateres hominum + a rancunnier, an extortioner of men. 
The collectors of the fifteens were committed to priſon, 6 
that they took of. every town Eo ca” 7 for an acqui- 


1 r a: 18 


3 coroner was ; committed to priſon, becauſe he 3 not 
take the view of the dead body, before he had received for himſelf 


{ix ſhillings eight pence, and for his clerk two mhillings, and was 


fined at forty ſhillings. 


eg 3 II any of the kings councell oi or his miniſters doe exact a bond of 


Hi. 20 E. 3. 
1 Coram rege. 

Not. 159. Mor. | 
A Ibidem in the 


any of his ſubjects, to come to the king with force and arms, &c. 
when they ſhould be ſent for, ſuch writings are to the kings diſho- 


nour; for that every man is bound to do to the king as to his liege 
* lord, f al that appertaineth to him, without any manner of writing, 


| (note the generality hereof) and ſuch writings are to be cancelled 


* 2 as by the act appeareth. 


Hlereupon (by authority 4 this parlament) theſe conclufca 
4 follow. Firſt, whatſcever any ſubject is bound to doe to the 


the fubject for doing thereof. Secondly, whatſoever bonds or writ- 


ings are to the Kin gs diſhonour, are againſt law. Thirdly, whether 
ſuch bonds or Tongs be made to the king or ANY other, the bonds 


© Int. Inquifit, 

apud Lanceſton 

_ Coram Rogero 

Loveday, and 
Waltero de 
_ Wynbcurn, an. 


or writinos be void. 


8 If a biſhop or other ecclefiaſticall jud: e, or miniſter, doth exalt 


a bond or oath of any perſon in any caſe eccleſiaſticall, not wal. 


rantable by law, the bond is void, and this exaction is puniſhab ble 


by fine, &c. the record is very long, but worthy to be read. See 


Rot, Parl, anne 8 H. 4. nu. 15, 16, 7 18, 19, 20. excellent 
25 6 E. 1. Cornub. ns ; d 


uw” 


Sri, fe, — n — 7 — 


Cap. 69. Of Extortion, Exaction, &c. 
matter concerning fees in courts of juſtice, and in the kings houſ- 
h Offcialis indiffatus de citando, et afligendo plurimos, non poteſt de- 
leere, et petit quod admittatur ad fnem, 

rd i Cotra ſequeſtratores, commiſſarios, et alios offic epiſcoporum pro 


cation feodorum, priuſquam debent pro teſtamentis probandis. 


0 & The extortion of the clergy, and of their miniſters to be en- 
„ quired of by juſtices of peace. IV 

4 Reſolutions upon the ſtatute of 21 H. 8. ca. 4. 
F 1 Tf a man makes his teſtament in paper, and dieth poſſeſſed of 
goods and chattels above the value of forty pound, and the execu- 

tor cauſeth the teſtament to be tranſcribed in parchment, and bring- 

eth both to the ordinary, &c. to be proved: it is at the election of 

the ordinary whether he will put the ſeal and probate to the ori- 

ginall in paper, or to the tranſcript in parchment: but whether he 

put them to the one or the other, there can be taken of the exe- 

| cutor, &c. in the whole but five ſhillings, and not above, viz. two 

; ſhillings fix pence to the ordinary, &c. and his miniſters, and two 
"| ſhillings fix pence to the ſcribe for“ regiſtring the ſame: or elſe the 
5 ſaid ſcribe to be at his liberty, to refuſe thoſe two ſhillings and 
ied ſix pence, and to have for writing every ten lines of the fame 
in. teſtament, whereof every line to contain ten inches, one penny. 
i. If the executor defire that the teſtament in paper may be tran- 
the ſcripted in parchment, he muſt agree with the party for the tran- 
ey, ſcripting ; but the ordincry, &c. can ta ke nothing for it, nor for the 
0 examination of the tranſcript with the originall, but only two ſnil- 
. lings fix pence for the whole duty belonging to him. Where the 
for coods of the dead doe not exceed an hundred ſhillings, the ordi- 


ary, &c, ſhall take nothing, and the ſcribe to have only for writ- 
ing of the probate fix pence, ſo the ſaid teſtament be exhibited in 


not writing with wax thereunto affixed ready to be ſealed. Where the 
ſelf goods of the dead doe amount to above the value of an hundred 


ſhillings, and doe not exceed the ſumme of forty pound, there ſhall 


1of ordinary, &c. two ſhillings ſix pence, and twelve pence to the. 
Ne, leribe for regiſtring the ſame. Where by cuſtome leſſe hath been 
ho- taken in any of the caſes aforeſaid, there leſſe is to be taken. And 
eg where any perſon requires a copy, or copies of the teſtament ſo 


karch, and making of the copy of the teſtament or inventory, if the 


. goods exceed not an hundred ſhillings, fix pence, and if the goods 
ons ceed an hundred ſhillings, and exceed not forty pound, twelve 
the pence. And if the goods exceed forty pound, two ſhillings fix 
d of pence, or to take for every ten lines thereof of the proportion before 
cit chearſed, a penny. % 8 5 


When the party dies inteſtate, the ordinary may diſpoſe ſome- 


tet jen tl y 
"nds Waat in pious uſes, notwithſtanding the ſaid act of 31 E. 3. but 


With theſe cautions, t. That it be after the adminiſtration granted, 


be taken for the whole but three ſhillings fix pence, whereof to the 


proved, or inventory fo made, the ordinary, &c. fhall take for the 


/ 


b Mich. 22 E. 2. 


Coram rege 


Rot. 181, Ebo- 


rum. 


THil. 23 E. 3. 
Coram rege. 
E Rot. parl. 

3 R. 2. nu. 38, . 


39. 1 fl. 5. nu. 
23, 24. 1 
I Mich. 6. Ja- | 


cobi Rot, 1301 
in communi 5 
banco. int. Edm.— 


Neale informer, 


&c. et Jacobi 
Rowſe official. 


intra Archidia- 


conat' de Hun- 


tindon defen- 
dant per le 


chief juſtice 
Walmeſly, War- 
burton, Daniell, 
J 
For puniſhment 
of eccleſiaſtical!l 
Judges for extor- 
tion. See Rot, 
de Inquiſit. n 
Com. Eborum, 
Somerſet, Ve 
anno 4 E. I. in 
Theſauro. De 


judicibus eccle- 


ſiaſticis dicunt, _ 
Kc. Rot. Parl. 


8 E. 3. nu. 9. 


The ſtatute of 55 
31 E. 3. cap. 4. 


Paſch. 32 E. 3 
Coram rege. 
Rot. 27. Rot. 


Parl. 50 E. 3. 


nu. 9. 


2 R. 2. nu. 2 | 
„ 
een 
53. The ſtatute 
of 3 fl. 5. ca. 4. 


Mich. 20 Ja- 
cobi in Camera 


Stellata, in Sir 


Jo. Benaets caſe. 


vact ind inventory made, ſo as the ſtate of the inteſtate may be 
war- down, and thereby the ſum may appear to be competent. 2. The 
able adminiſtrator muſt be called to it. 3. The uſe muſt be publique 
See nd eodly, 4. It muſt be expreſſed in particular. And, 5. There 
llent 


mult be a decree made of it, and entred of record: ſo in caſe of 
on 2 commutation 
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ecommutation of penance, it muſt be after ſentence, and my; 
. 8 mnulandis, ut ſupra. N N 5 oy; 5 . 
2 H. 4. ca. 10. Whereas twenty, forty, or an hundred be indicted of one felony 
or one trefpaſſe, and all plead to an iſſue, as not guilty, the cler 
of the crown of the kings bench, ought not to take for the venirt 
Facias, or for the entring of the plea, above two ſhillings, but the 
ſaid clerk did take for every ſuch name by extortion two ſhillino 
It is ordained and eſtabliſhed, that the ſaid clerk of the crown, ſhall 
take no more then hath been duly uſed of old time. And moreover 
our ſoveraign lord the King hath charged the ſaid juſtices of the 
kings bench, that no extortion be done in this behalf in the bench 
b goo jꝗñ f e 
2 H. 4. ca. 8. The chirographer of the king in the common bench for making 
: and writing of every fine levied four ſhillings, and no more, up- 
on pain (if he take more) to loſe his office, be expelled the cour, 
one years impriſonment, and to pay to the party grieved his treble 
2 Ul. 4. ca. 23 The fees to the marſhall of the marſhalſea of the kings houfe, you 


WW. „ A a: a a. a * 


. 


— mee , . cap. 9; -- 
e 33 H. 8. ca. 39. If any auditor of the exchequer, dutchy of Lanc', or court of 


wards take more then three ſhillings four pence, for the enrol. 
ment of any letters patents, decree, grant, or indenture of leaſe; 
be ſhall forfeit, for every penny ſo taken, fix ſhillings eight pence, 

Munera ne capias, uncus latet hamus in efcas 
NMulla carent viſco munera, virus habent; _ 


EF 


F USU RT, 
35 II. S. ca. 9. FTSURY is a contract upon the lone of money, or giving 
; Elis, en. 3. U dayes for forbearing of money, debt, or duty, by way of lone, 
cchiviſance, ſhifts, ſales of wares, or other doings whatſoever: 
jura dicitur ab uſu et are, quia datur pro uſu @ris : or iſura dicittt 
„ CD e e 


— —— ks 
WS * 4 oy 


Deut. 25 21. And firſt, uſury is directly againſt the law of God. And the 
Fxo. 22. Levit. reaſon wherefore it was permitted by the law of God for an Hevrev 
25. Ezech. 2» to an infidell, was; becauſe it was a mean either to exterminate, 0 
rl. 15 to depauperate them, as they ſhould not be able to invade, or it 
„ Foo et !!!!!! 8 == 
© And it is adjudged by authority of parliament, that all uſury 
being forbidden by the law of God, is finne, and deteſtable. And 
it is alſo enacted by parliafnent, that all uſury is unlawfull, that is of 
_ ay, againſt the lawes of the realme. Let us therefore ſee what fol. 
mer laws have provided herein. PPP 


à ge the Cuff. de 4 Siquis de uſura convictus fuerit, omnes res ſuas amittat. 4 
Norm, cap. 20. © Uſqrarit omnes es, free teſtatus, ffoe inteſtatus decefſerit, di 
It. leges s. regis,ſumt: vivus autem non ſolet aliquis de crimine uſuræ appellart, ut 
5 5 neil. Hb. . cνντννjẽHi ſed inter cæteras regias inquiſitiones ſolet inquiri, et — 
5 Fs VII. biDe 7 — s . 6 » | . 9 ot 
. 8. aliqu in tali crimine decefſifſe per 12 legales homines de wiceneto 1. 
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Cap. 96: wo. =» —" 


forum ſacramentum. Quo probato in curia, onmes res mobiles, et onmia 
catalla, que fuerunt igpſius uſurarii mortui, ad uſus domini regis capien- 
ur, penes quemeutq; inveniantur res lle, Heres quoq, ipfius, hac 
eadem de cauſa exheredatur ſecundum jus regni; et ad dominum, vel do- 

mines revertetur hereditas, Sciendum tamen, quod ft quis aliquo tempore 
uſurarius fuerit in vita ſua, et ſuper hoc in patria publice defamatus, ro i 
ramen a delicto ipſo ante ma tem fuom deſtiterit, et penitentiam egerit; 

poft mortem ipſius, ille, vel res ejus lege uſurarit minime ce nſebuntur. Ofor- | 

tet ergo conſtare quod uſurarius decefferit aliquis ad hoc, ut de eo tanquam 

de uſurario poft mertem ipſtius judicetur, et de rebus ipſius, tanquam de re- 
BͤJJJJJJ)VVVVVTVVWVW—. op oe 
Vids efeatute de Merten, cap. 5. et Feta, lib. 2. ca. 5o. f Mani- Merton cap. 5. 
eſis a/urarms ef Vf. 

8 Et inter les conflitutions ordeins p. les ciels royes Alfred, Mc. ordleine fruit 1 

que les chattels des uſurers fuiſſent al rey, et que les heritages des Mirror eng. T. 


| wſurers remeiſſent e/cheats al ſeigniors des fees, et ne ſert” interre in Janc- 5 Pat. 5 1. : 
h Item, atrox injuria ff, que omnium mobilium amiſfinem confert * Fleta, lib. 2. 
et legem liberam aufert, que locum habet in uſurariis Chriftiants THY 


+ Ad 16 Artic. de uſuris reſpondetiir : quod licet epiſcopis pro pec- i Rot. Parliam. 


cato illo penitentiam uſurario injungere ſalutarem. Sed quia commiltendo 51 H. 3. Peti- 
ufuram, tſurarins furtum committit, et ſuper hoc eff convictus, catalla et diones cleri. 
re ufurarii, ficut catalla furis, funt regis, et ff qui ſegui voluerint con 
tra hujuſmodi uſurarium, refiituantur eis bona ſua, que ipfi uſurarii per 


And it appeareth by Bratton, that it was an article of the . 8 
daz of inquiry by juſtices in cre de cgi Clrianis dee, Ba, , 
qui fuerunt, et que catalla haguerunt, et quis ea habuerit. Et quod nullus 1. Cap. e 
recipiet iſuram arte vel ingenio: And divers were indicted for taking vet. Mag. Cart. 


of uſury before juſtices in eire, and ſome were pardoned by the par. 1. fo. 151. 

king, and others not. n Loa co ages 

HE ME 95 {ge obs Re VCC Wk m. 10. 19, 20, 
In ancient time a great revenue by reaſon of the ufury of the 21, 22. 36 Rot. 
Jewes came to the crown: for between the 50 year of H. 3. and clauſ. 2 E. 1. 

the 2 yeare of E. 1. which was not above ſeven yeares compleat, m. . 

| there was paid into the kings coffers four hundred and twenty thou- Kr. pat. 3 EB. 
land pounds of and for the ufury of the Jews. And yet that excel- . 5 

nt king for divers weighty ſeafons worthy to be written in letters of gleton reddit i 

gold, did by authority of parliament utterly prohibit the ſame, in theſe compotum. 1 


words. Foraſmuch as the king hath perceived that many evils and 152 ] 
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the diſheriſons of the good men of his land had come to paſſe by the uſu- vet. Mae. C . 1 
re a a WP one in times paſt, and that many fins and . B. Cart. —_— 

ties which the Jews have done in times paſt, and that many fins and part, fo. 8 lf 1 
„e ebenes have riſen thereupon: albeit he and his aunceſters have 59. Stat. de Ju- . 
in- had great profit thereby of the Jews ; notwithſtanding for the ho- daiſmo. See the OY 


nour of God, and for the common profit of his people, the king 2 he 
bath ordained, and eftabliſhed, that no Jew ſhall take uſury, &c. Toca : 2 Fas 
Before this time Jews were divers times baniſhed this realm, but ſtill the Expoſition 
they returned again, But this wiſe and worthy king by authority upon the ſame, 
ok parliament baniſhing their uſury, put the Jews into 0 
eule into forain countries, where uſury was tolerated. By which 
at it appeareth that the ſuppreſſion of uſury tendeth to the honour _ 
of God, and the common profit of the people. 

By which authorities and records, and by many others that 
might be remembred, it appeareth that by the ancient laws of this 
tralm uſury was unlawfull, and puniſhable, although the puniſh- _ 
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III. 6 E. 1 


= 27 H. 8. c.. 9. | 
1 Tlie. ca, 8. 


r ee en n 2 
1 * 2 D. - — __ 


£ 2-2 ee ee b TY 


Coram rege rot. 


r 


Vide 26 E. 3. 


fo. 71. Moignes 


in 


Vide Rot. Parl. 
6 KR. 2. nu. 57. 
14 R. 2. nu. 24. 


ment was not always one, but ſometime greater, and ſometime 


. of E. 3. It was enacted, and declared, according as it had been 
ſometime holden, that the king and his heirs ſhould have conuſance 
of uſurers after their death, and that the ordinary of holy church 

ſhould have conuſance of uſurers alive, for as much as to them it 

a appertains, to compell them by the cenſures of holy church, for the 
| fin, to make reſtitution of uſuries taken againft the law of holy 
church. But this ſtatute was afterward repealed, as hereafter ſhall 

 Fohannes Hopd convictus per juratores pro uſura capiend 11 f. 8d. 


being lord major, by the advice of the aldermen his brethren, took 
| ſuch good and ſtrict order for the execution of laws, and for up- 


pPpreſſion of uſury within the city of London, as the commons in par. 
Rot. Parl. 50 E. 


Alter this Sir John Northampton, maior of the city of London, 
by the advice of the aldermen his brethren, took more ſtrict order 
for the ſuppreſſion of unlawfull uſury within the city of London: 
wich had fo good ſucceſſe, as the commons in parliament pet. 
Not. Parl. 4 

2: te ls *4- the horrible vice of uſury (then tearmed ſchefes) and practiſed as 
OO well by the clergy as laity, the order made by John Northampton 
late maior of London, may be executed through the realm. Where- 
unto the king anſwered, The king willeth thoſe ordinances to be 
viewed, and if they be found to be neceſſary, that the ſame be 
then affirmed, And here it is to be obſerved, that of ancient time 
2 the notable merchants of London deteſted uſury, and dry exchange. 
3 H. 7. ea. 5. 6. 
Vide g E. 6. prohibited, and there it is called dry 2 So as uſury is not 
e the law of nature. Lara contra naturam eft, quia uſura ſua nafura g 

© Rerilits nec fraffum 20006 oo oe er, 
Hut no by the ſtatutes of 37 H. 8. and 13 Eliz. all former att, 
ſtatutes, and laws ordained and made, for the avoiding or puniſh- 


day, neither the common law, nor any ſtatute is in force, but only 
the ſtatutes of 37 H. 8. 13 Eliz. and 21 Jac. And the eccleſiaſtical 


! 


Of Uſury. Cup. 70, 


leſſer: and therefore at the parliament holden in the fifteenth year 


pro 20 f. prefland”, et fic de fimulibus. uu. 
Many of the citizens of London giving over trade and traffck 
(which is the life of the common- wealth, and ſpecially of an land) 
and betaking themſelves to live upon uſury, Sir William Walworth 


liament put up a petition to the king in theſe words, I That the 
order that was made in London againſt the horrible vice of uſury, 
might be obſerved throughout the whole realm] whereunto the king 
anſwered; that the old law ſhould continue. MT ior TS 


— -£©y A — wa! ho Ava wen 


tioned the king in theſe words. The commons pray, that againſt 


fl 


By the ſtatutes of 3 H. 7. and 11 H. 7. all uſury is damned and 


only againſt the law of God, and the laws of the realm, but againſt 


ment of uſury are made void, and of none effect. So as at this 


Juritdition is ſaved by the ſaid ſtatute of 13 Eliz. as thereby it ap. 
peareth. For the expoſition of which ſtatutes of 37 H. 8. and 
13 El. ſee in my Reports, viz. lib. 3. fo. 80, 81. lib. 5. fo. 69, 7% 


* 
* 


AP. 


words. 


Of Simony. 


Cap. 71s 


CAP. LXXI. 


tr Simony and corrupt Preſentations. 


81 MO NY. | Simonia cft vox eccl;fraftica, a Simone illo Mago de- 


dufla, qui denum ſpiritus ſan! pecuuiis emi putavit, 
_ Againſt ſimony, &c. the ſtatute of 31 Eliz. is made in theſe 


| Be it enacted that if any perſon or perſons, bodies politique 
or corporate, ſhall or doe for any ſumm of mony, reward, 
gift, profit or benefit, directly, or indirectly, or for, or by 


reaſon of any promiſe, agreement, grant, bond, covenant, or 


other aſſurance, of or for any ſumm of money, reward, gift, 


profit or benefit whatſoever, directly, or indirectly, preſent, or 


collate (1) any perſon to any benefice with cure of ſoules, 
dignity, prebend, or living eccleſiaſticall; or give, or beſtow 
the ſame for, or in reſpect of any ſuch cauſe or conſidera- 
tion: * That then every ſuch preſentment, collation, gift, 
and beſtowing, and every admiſſion, inſtitution, inveſtiture, 
and induction thereupon ſhall bee utterly voyde, fruſtrate, and 
of none effect (2) in law ; and that it ſhall, and may be law- 
full to and for the queenes majeſtie, her heires and ſucceſſors, 


to preſent, collate unto, or give, or beſtow every ſach bene- 
lice, dignity, prebend and living eccleſiaſticall for that one 


time, or turne onely, and that all and every perſon and per- 
ſons, bodies politique and corporate, that ſhall give or take 
any ſuch ſumm of mony, reward, &c. ſhall forfeit and Joſe 


the double value of one yeares profit (3) of every ſuch bene- 


hee, dignity, prebend and living eccleſiaſticall. And the per- 
on ſo corruptly taking, procuring, ſeeking, or accepting any 


uch benefice, dignity, prebend, or living, ſhall thereupon, and 


from thenceforth be adjudged a diſabled perſon in law (4) to 


have, or enjoy the ſame benefice, dignity, prebend, or living 
f 


Vin or canon law; whereof the judges of the common law in theſe caſes 


This is the text of this part of the act, now let us proceed 
do the expoſition hereof, being a neceſſary law to be put in exe- 
| Ution, FIT . eee Ao 


. 


simony deferib- 
ed by the act 


followi ng. 


"NS: 
See the 2. part 


of the Inftit in 


the expoſition of 
the ſaid act of 


31 El. LH,] 


eſt illa vcndere 


que gratis diſtri. : 55 


bui debent. 


vide Matth. ca. 


. 
Nota, the ſta. © 
_ tute doth not | 
make the bond, 
promiſe, coves ir 8. 


nant, or other 


aſſurance void, 
but the preſent-⸗ 
ment, &c. and 
ſo it was adj ud- 
ed, Paſch. 0 
Eliz. Rot. 17455 | 


in communi 


banco, between 


Gregory plan- 
tit and Oldbury 5 
deiendant, Nota 
differentiam in- 
ter malum in ſe 
againſt the com- 
mon law, et ma- 
lum prohibitum 

by ſtatute law 3 

et malum in ſe 
againſt the com- 


mon law, and 5 


malum prohibj. 


tum by the ci- 


take no notice. 


(1) Preſent or collate.] This is not onely intended, where the per- 
on preſenting or collating hath. right to preſent, or collate ; but 


Alo where any perſon or perſons, bodies politique and corporate, 
be uſury, and have no title to preſent or collate. And fo it was 


Widged in caſe where the ufurpation was to a church of the king.” 


Mic. 13. Ja. in 


qu ue im stit 
becweene che 


— rhe 
en Ke =” x5 mon neon 
r * . BE 


my es ge 
—_ 0 FE. 7 
- IR 


11 and the b. 
of Norwich. 
Tho. Cole and 
Robert Secker; 
which began 
Paſch. 13 Jac. 
Rot. 21. for the 
vicarage of Ha- 
- verein Suffolk. 


f | Mich. 13 * | 


Mich. 47 & 42 
„ — 
. banco deturen 


8 24 K. 3 fo. 35. 
. pi Elis. Dier 257. 
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of Simony, i Cup. 71, 


Sed quando dit et jus patronatus int temperalia, uæri· 
tur quomodo fit fimonia per donum pecunie pro illis: M 
et quod jus patronatus et preſeittatio dicuntur ſpiritualia, reſpectu rei, ad 
quam pr 2ſentatur, que Joi itualis . Vide Linwood aps de Jure. 
5 Jurando, fo. 80. 

(2) Shall be utterly wih bes of none feet ] But here is to be ob- 
ſerved a diverſity between a preſentation, or collation made by 2 
_rightfull patron, and an uſurper. For in caſe of a rightfull pa- 
' tron, which doth corruptly preſent; or collate, by the expreſſe let. 
ter of this act the king ſhall preſent : but where one doth uſurp, 
and corruptly preſent or collate, there the king ſhall not preſent, 
but the rightfull patron: for the branch that gives the king power 
to preſent, is onely intended, where the righttull patron is in fault, 
but where the righttull patron is in no fault, there the corrupt a0. 
and wrong of the uſurper maketh the benefice, &c. voide, but 
teketh not away the lawfull title to preſent from the RN ba. 
tron, and fo it was adjudged in the caſe abovefaid. | 


Allo upon theſe words, [If any patron without the notice of the | 

5 perioa ſo preſented, or collated, doth take reward, &c. ] yet by the 
expreſſe letter of this branch the church, &c. is voide, for both the - , 
letter and intention of this act is to make the admiſſion, inſtitution, 
and induction of any preſentee, that commeth in by a corrupt 
| patron voide. And fo was it reſolved in the caſe abovefaid, as it - 
hath been formerly adjudged in the common place. But where the { 
5 is not privy, nor conſenting to any ſuch corrupt con. : 
tract, as is prohibited by this act, becauſe it is no fimony in him, t 
there the preſentee ſhall not be adjudged a diſabled perſon within : 
this act: for the words of that branch be, And the perſon { a 

Fa corruptly giving, &c. ſo as he ſhall not be diſabled, unleſſe he be 

privy to the corrupt contract: and upon the ſeverall penning d 
theſe ſeveral branches, the diverſity aboveſaid v was reſolved Mich. 5 

43 Jac. 201 ſupra, 

(3) Shall forfeit and 72 He double atk 97 a one ere profie ] Thi a 
doub! e value ſhall be accounted according to the very, or true v2 a 
me, as the ſame may be letten, and ſhall be tryed by a jury, and l 
not according to the extent, or taxation of the church: whereo! i f 
done was made both of the ſpiritualties and temporalties in 20 F. . Wl " 
1292. in the time of pope Nicholas: of that vide 11 H. 4. fo. 3; tl 
F. N. B. 176. and Polichron, lib. 7. cap. 38. Rot. Parl. 18 E.5 m 


nu. 44. ſta, 2. t R. 3. nu, 102. 8 H. 6. nu. 1 I And the other 
taxation was made in 26 H. 8. 
(.) Be adjudged a difabled ab in a 11 was e in the 

caſe of Mich. 13 Jac. 2b ſupra, that the king could not diſpenſe 

ith this diſability by a non obftante : for when an act of arliament 
is made that diſableth any perſon, or maketh any thing void, or tor- 

tious for the good of the church, or common- wealth, in this la 
all the kings ſubjects have an intereſt, and therefore the king cannot 
diſpence therewith no more then with the common law: but 
where a ſtatute prohibiteth any thing upon a penalty, and giveth 
the penalty to the king, or to the king and informer, there tte 
king may diſpenſe with the penalty, and this dreier is Warrant 
= our books. | 


cm. 8. b. 27 K 3. r. x. B. 211. b. P : 
TOM Kg 


* King James referred this caſe unto Sir Thomas Egerton lord 
chancellor of England, and to the chiefe juſtice of the kings bench. 
Sir Robert Vernon being coferer of the kings houſe, by reaſon of 
which office, he hath the receipt and payment of 40,000 li. of the 
kings treaſure yearely, and payeth the wages beneath the ſtayres, &c. 


did bargaine and ſell the ſaid office for a great ſumm of money, and 


* Anno 12 Jac, + 
reg's Sir Arthur. 


2grams cale 


upon the ſtatute | 


of 5 E. 6. 5 
cap. 1 


for certaine annuities to be paid, to Sir Arthur Ingram knight. The 
frſt queſtion was whether the ſaid office were void by force of the 


ſtatute of 5 E. 6. ca 15. The ſecond was, ſeeing the words of this 
act be [ſhall be adjudged a diſabled perſon in law, to all intents and 


purpoſes to have and occupy any fuch office, &c.] whether the : 


| king might diſpenſe with that [diſabled] and upon mature delibe- 


ration and hearing of counſell learned, they reſolved, and fo certi- | 


ale, and that the king could not diſpenſe with the ſaid diſability, 
for the reaſon and cauſe above faid ; and thereupon Sir Marmaduke 
1 %% A v0 8 


Likewiſe by the ſtatute of 5 Eliz. every perſon which ſhall be 
elected a knight, citizen, burges, or baron of the cinque ports for 


| fied the King, that the ſaid office was void by the ſaid bargaine and | 


any parliament, before he ſhall enter into the parliament houſe, _ 
ſhall take the oath of ſupremacy appointed by the act of 1 Elz. 
and that he that entreth into the parliament without taking the 
{aid oath, ſhall be deemed no knight, citizen, burges, or baron, 
nor ſhall have any voice, but ſhall be, as if he had been never re- 
turned, or elected. Here be words that amount to a diſability, 
and therefore that according to the former reſolutions the king can. 


pot diſpenſe with the ſame, 


It is further enacted, that if any perſon ſhall for any ſum of 


money, reward, &c. ( ut ſupra ) other then for uſuall tees, 8 15 5 15 So 


mit, inſtitute, inſtall, induct, inveſt, or place any perſon in or 


to any benefice with cure of ſouls, dignity, prebend, or other 
living eccleſiaſtical]: that then every perſon ſo offending ſhall 


forfeit and loſe double value, ut ſupra; and that thereupon | 
immediately from and after the inveſting, inſtallation, or induc- 


be preſumed, 5 
t moroſa cunfFatio 


of this act, untill aſter induction. © 3 
And that the patron, Ec.” flall and may preſent, c.] This is 


7? 


Preſent, : 


tion thereof had, the fame benefice, &c. ſhall be eftfoons 
on E ee Te on OS 
The reaſon of this clauſe (for I was of this parliament, and ob- 
ſerved the proceedings therein) was to avoid haſty and precipi- 
tate admiſſions, inſtitutions, &c. to the prejudice of them that 
had right to preſent, by putting them to a guare impedit, and no 
ſuch haſt or precipitation is uſed, but for reward, &Cc. as it is to 


There be two great enemies to juſtice and right, viz. precipitatio, 
And albeit the church is full by the inſtitution, &c. againſt 1 
but the king, yet the church becommeth not void by this branch 


intended of the rightfull patron, or of him that hath right to 
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of Simony. . Gap. 71. n 


Vid. 14 H. * And be it further enacted, that if any incumbent of any be- 
_ nefice with cure of ſoules ſhall corruptly reſigne, or exchange 
; the ſame, or corruptly take for or in reſpect of the religning or 
| _ exchanging of the ſame, directly or indirectly, any penſion, 
| ſum of mony, or benefit whatſoever : 'T hat then as well the 
giver as the taker, &c. ſhall loſe double the value of the monc 25 
ſo given, and double tac value of one years Wale . | 
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By another branch of this at it is provided, 


—_ That if any 1 or Nr oy ſhall or doe receive, or take 
. any money, reward, &c. ut ſupra, (ordinary and lawfull fees 
= only excepted) for. or to procure the ordaining or making of an 
= miniſter, or giving any orders, or licence to preach, thall for 
if LES every offence forfeit and loſe the ſumme of forty pound, and 
| Do the party ſo corruptly made miniſter, ſhall forfeit and loſe the 
ſum of ten pound, and if at any time within ſeven years after 
ſuch corrupt entring into the miniſtry, he thall accept or take 

REES any benefice, living, or promotion eccleſiaſticall, that then 
= immediately, from and after the induction, inveſting, or in- 
= ſtallation thereof, or thereunto had, the ſame benefice, living, 
and promotion eccleſiaſticall thall be eftſoons V void, = 


a 


33 CEN tit. An- Sh Jule a te) This Si 1 eekefaicum tad 
- nuity 57. Not only to benefices of churches parochiall ; but to dignities and 
Vio. Canon 40. other eccleſiaſticall promotions; as to deaneries, archdeacopries, 


1 3 2 prebends, &c. And it appeareth j in our * books that deaneries, 
| 2 * archdeaconries, prebends, & c. are benefices with cure of ſouls; but 
* E. 3. 22. they are not comprehended under the name of benefices with cure 


10 E. 3. 1. bl ſouls within the ſtatute of 21 H. 8. by reaſon of a fpeciall 
r . proviſo; which they had been, if no ſuch proviſo had been added, 


„ Meant, 6, -.. 
1 1. 5 ca. 13. viz. deans, archdeacons, chancellours, er Chanter, pre- 


Verl. ünem. bend, or a parſon Where there i is a vicar indowed. 


If any 5 or perſons, 0 N or - corporate 
Which have election, nomination, voice, or aſſent in the choice, 
of 1 $61. election, preſentation, or nomination of any ſcholar, fel- 
low or any other perſon to haye room, or place in any 
church collegiat or cathedrall, colleges, ſchools, hoſpitals 
halls, or ſocieties, ſhall take or receive any money; fee, OT 
reward, &c. the place, room, office, Kc. of the offender ſhall 
* void, . | 
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the ſtatute of petuall, theſe words extend not only to ſuch perſon and perſons, 
1 32 H. 8. f Ke. as at that time had election, preſentation, Kc. but to all and 
| Wl | 5 cas Sea every perſon and perſons, that at any time hereafter {hould have 
" 335 fail, election, preſentation, &c. otherwiſe the law ſhould be but tem- 
3 8. Of Utes, porary, which ſhould be directly againſt the meaning of the makers 


of the act. And by the lame reaſon this act extendeth not = 0 
20 cChurches 
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Cap. 71. 


churches, colledges, ſchools, hoſpitals, haks, wad ſocieties founded at 


of S/ 


156 


the time of the making of the act, but. to all er as ſhould be erect· 5 


ed or founded after. 


Nod if any fellow, officer, or © Kolle! in any of the churches, 


colleges, &c. ut ſupra, contract or agree for any money, re- 


ward, &c. for the leaving, or reſigning up of the ſame his. | 
room or place to any other, &c. ſhall forfeit and loſe double 


the ſum of money, &c. ſo received, and every p perſon by 


whom or for whom any money, &c. ſhall be given, &c. ſhall 
be incapable of that place or room for that time or turn, &c. 


And it is further enacted, that at the time of every ſuch elec- 


tion, preſentation or nomination, as well this preſent act, 


as the orders, and ſt; atutes of the ſame places concerning 


ſuch election, preſentation or nomination ſhall then and there 


be publiquely read, upon pain to forfeit and loſe the ſum of 


forty pound, &c. whereof, the one moiety to him that will ſuc, = 


and the other — to the church, TIE XC. 


1 have a ancient verbs concerning Kon and * corapt „ 
entries into churches, which are not ee in nn E 0 


| ow, to remember. 


* Quatuor ecclefras portis intratur in r mes, 
Cæſaris et ſimonis, ſanguinis, atque Dei. 
Prima patet magnis, nummo patet altera, deri, ; 


' Ter tia, fed paucis guarta patere folet. 


Four doors hath every church, and all but one forebod, 
_ (Whereof unſeen tome may be peradventurc.) | 
Of Ceſar, ſimonie, of kindred, and of God: 
And each church man by one of theſe doth enter. 
5 Great mens command doth open wide the firſt, 
At next by money enter many one, 


The third to weak allies, but (for the church the worll), | 1 8 


Gods dore doth open. to a few or gone, 5 


To conclude this chapter with this, that On is ws Pere in 
the eye of the common law : for a garden in ſocage of a mannor, 
whereunto an advowſon is appendant, ſhall not preſent to the 
church, becauſe he can take nothing for the preſentation, for the 


which he may account to the heir; and therefore the heir in that | 
caſe ſhall preſent of what age derer And if an heir of tenant 


in capite, hath livery cum exitubus, yet ſhall the heir not preſent to 


an advowſon, becauſe no ifſues or profit can be taken thereof, 


| * Latro eft qui aurum ex religione ſectatur. 


And the common law would have the patron fo far 700 fi- 


mony, as it denied him to recover damages in a guare impedit, or 
aſſiſe of darrein preſentment, before the ſtatute of W. 2. cap. 5. 

* Simony is the more odious, becauſe it is ever accompanied 
with perjury, for the proſeutes, &C. 1 Is ſworn to commit no our: 


7 f. 3. 39. . 
27 E. 3. 89. 


20 E. 3. Preſent. 
al eglite. Füs., 
25% Þ K.3; Fees: 


ſent. 10. Fitz. 
N B. 33. S. 
24 E. 3. 29 


* Jerome. 


3 H. 6. tit. ba- | 


mages. 17 ad- 


judge. See the 2. 
pt. of the Inſtit. 
W. 2. b. 56. Lib. 
6. fo. 50. & = 


Lib. 5. 58, 59. 
Speccot. 
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Of Monomathia, Single” Cmmbate; Duel 
| Aﬀeays, and Challenges, and of Private 


: THIS fingle combat between any of the kings ſubjects, of 


\ 


8 r 


1 


VV : 


4 their own heads, and for private malice, or diſpleaſure is pro. 
bibited by the laws of this realm: for in a ſetled ſtate go. 


verned by law, no man for any injury whatſoever, ought to uſe 
private revenge; for pn, = belongeth to the magiſtrate, who is 
la 


Gods lieutenant. And the 
God. Findia e mihi, et ego retribuam, dicit Dominut. Vengeance 


v herein is grounded upon the law of 


is mine, and I will repay it, ſaith the Lord. Qui vindicari vult, in- 


veniel vinclictam d domino, et. peccata illius ſervaus ſervabit. He that 
will revenge, ſhall finde vengeance from the lord, and he will turely 


keep his fins in remembrance... _ 


It: is alfo againſt the law of nature and of nations, for a man to 
be judge in his own proper cauſe, judex in propria cauſa, eſpecially 


in duello, where fury, wrath, malice, and revenge are the rulers of 


the judgement. See more of private revenge, cap. Miſpriſion, in 
$ | [ crimen commiſſions. ] 2, 5 5 : 5 : „„ 4 7 8 = 5 | : 5 
But it is objected, that this nl 8 combat may be undertaken for 


revenge, and preſervation of the honour of the party grieved. 


1. The honour or eftimation of the party may more juſtly and 
notoriouſly be revenged, and repaired by the magiſtrate in pub- 
lique, then by the party in private. 2. There is nothing honour- 


able, that is againſt the laws of his country, and the law of nature 


and nations. 3. Whatſoever is againſt the law of God is impious 


and diſhonourable, 4. The eminent danger of the parties ſeeking 
private revenge. Firſt, concerning the ſoules of both of them, as 


well of him that kilieth (who is vir ſanguinis) as of him that is ſlain, 


and dieth in his malice: and as to the world, he that ſlayeth is in 


_ worſe caſe, then he that is ſlain. For the murderer loſeth not only 
his lands and goods, but his life alſo and his honour, which he ſa 
much reſpected : for by his attainder his blood ſhall be corrupted, 

and if he were noble, or gentle before, he thereby becomes ignoble 


is and baſe, and he that is flain by law loſeth none of them: fo as 


hereof it is truly ſaid, felix pugna, ubi majus periculum incumbit vie. 


tori, quam vivo. 5. Not only the ſoul of inan, but the body alſo, 


Sen. 9. 6. Was originally made to the image of God, Quicungue effuderit hut: 


mamum ſanguinem, fundetur ſanguis illius, ad imaginem quippe Die fac. 


tus eft homo. Who ſo theddeth mans blood, by man ſhall his blood 
be ſhed, for in the image of God made he man. Solus Deus, qu 


vitam dat, vita eft dominns; nec poteft aruiſgnam tam juſte auferre 


f Deus, vel gerens autloritatem Dei, ut judex, And this was the 
reaſon, that amongſt Chriſtians it was not lawfull for the lord to 
Kill Bis villain; „ Eo er i if dg: 


5 nM 


| Of Monomachia. | Cap, 72, 


Cap. 924 Of Monomachia. 


unde perdra fon poigne dount il treſpaſſa.  _ 55 
abb many ordinances, laws, and acts of parliament, which doe 
pronibit the pardon of wilfull murder, are alſo grounded upon the 
bw of God, to the end none ſhould offend in hope of pardon. 


mirietur. Ne polluatis terram habitationts veſtræ, que cruore macula- 


ur; nec aliter expiari poteſt, niſi per ejus ſanguinem, qui alterius ſau- 


defileth the land, and the land cannot be cleanſe | 
is ſhed therein, but by the bloud of him, that ſhed it. 
And this law is confirmed by Chriſt himſelf in the Goſpel, and 


gladio peribunt. Qui in gladio occiderit, oportet eum gladio occidi. 
ſubjects, and is to be puniſhed by fine and impriſonment, and to 


find ſureties for their good behaviour; for it is vi et arms, et contra 


An affray is a publique offence to the terrour of the kings ſub- 
jects, and is an Engliſh word, and fo called, becauſe it affrighteth 


book Cen affray de la peace) muſt be amendel. 


it dignitatem. For quando aliquid prohibetur, prohibetur et omne, per 


have no remedy by law. But if either of the parties be ſlain, or 
Younded, or fo ſtricken, as he falleth down for dead, in that cafe 


"prebend them being within bis view, or doe not 


1 — Ta 
In ancient time ſo much the law did reſpect honour, and order, 
3 bear what Britton ſaith, Si treſpas ſoit fait en temps de peace a 

livaliers, ou a anters gents honorables per ribaudes on auters viles per- 


ſms, fle ferue ſoit per felony, Ec. ſauns deſert del chivalier, que le ri- 


Non accipies prectum ab eo gui reus eft fanguinis, flatim enim et ipſe 


qrinem effuderit. Ye thall take no ſatisfaction for the life of a 
murtherer, which is guilty of death, but he ſhall be ſurely put to 
death: ſo ye ſhall not pollute the land wherein 7 are, for bloud 33 

1 of the bloud that 


by the laſt book of holy ſcripture. Omnes qui acceperint gladium 


But albeit upon the ſingle combate no death enſue nor blood 
drawn, yet the very combate for revenge is an affray, and a great 
breach of the kings peace, an affright and terrour to the Kings 


acm domini regis, tc. and in reſpe& of incrochment upon royal! 
authority for revenge, it is contra cordnam et dignitatem. 


and maketh men affraid, and is enquirable in a leet as a common 
nufans. See the ſtatute of 2 E. 3. c. 3. where it is; (en effrater de 
a pais,) and the writ grounded upon that ſtatute faith, In quorun- 
dam de populo terrorem, as it appeareth in F. N. B. fo. 249. f. and 
the Regiſter agreeth with the originall, and therefore the printed. 


And if any ſubje& by word, writing, or meſſage challenge an- 
aher to fight with him, this is alſo an offence before any combate 
be performed, and puniſhable by law, and it is contra pacem, coronam, 


quod devenitur ad illud. Or ſuch offenders may be puniſhed in the 
ltar-chamber, whereof there be many preſidents. Now when an 
aliray is made by ſingle combat, any ſtander by, that is no officer, _ 
may endeavour to part them, and prevent further danger, and the 

aw doth incourage them hereunto ; for if they receive any harm _ 
by the atfrayours, they ſhall have their remedy by law againſt them, 

and if the affrayours receive hurt by the endeavouring only to part 
them, the ſtanders by may juſtifle the ſame, and the affrayours 


the ſtanders by ought to apprehend the party ſo ſlaying, wounding, 

ar ſtriking, or to endeavour the ſame by hue and cry, or elſe for 

his eſcape they ſhall be fined and impriſoned. But if the ſherif, 

Jiice-of peace, conſtable, or other conſervatour of the peace doe 

not part the affrayers for the preſervation of the kings peace, and 
Nis uttermoſt 
endeavour 


49s b. : | 


Glauc. 6 E. 1. c. 
9. 4 E. 4. Cle 4. 
. 
14 E. . cap. I * 5 
13 R. 2. St. 2. 
c. 1. Read theſe 
ſtat. | 


1% of 

* Num. 35. 31. 

See before 3 

in chapter of : f 
„murder. 
Mat. 26. 52. 2 
R 


Aﬀray. - 4 
Trin. 10 E. 1 
Coram rege, 


Rot, $7. Northt. 


8 E. 2. cor. 295, 55 
22 All. pl. 55. 
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Of Monomachia: c 74 


3 | endeavour to part and apprehend them, they may be fined and im. 

3 priſoned for their neglect thereof, for they may command others t, 
Bedin fel WT aſſiſt them, and therefore the rule holdeth in them, idem ef facere 

caſe. el nolle prohibere cum paſſis: et qui non prohubet, cum prohibere pft 2 

RI | culpa . And if any be commanded to aſſiſt them therein, ind 

_ refute or neglect the ſame, it is a contempt in them to be puniſhed 
by Bo f ole: $0 obs dn 
—_ „He l. c. There is a duellum allowed by law depending a ſuit for the tri 

1 | te bn of truth, whereof we have ets in hog ty and as 2 

ſtit. W. 1. c. 40. it appeareth, there is a duellum againſt law: of both theſe an an- 

Fleta ubi ſupra, client authour faith thus, and firſt of the lawfull: Duellum | 

H̃ingularis pugna inter duos ad probandum veritatem litis, et qui viceri 

S̈robaſſe intelligitur, et quamvis judicium Dei expectetur ibidem, qui- 

cunque lamen monomacſtiam, i. e. ſingularem pugnam ſyonte ſuſceperit ve 

optulerit, homicida , ct contrahut mortale peccatum. Et eodem mad 

 gudex qui authoritate deſert, vel præſtat, omneſque acce{ſores, et cor. 

OO fulentes, faventes et auxiliantes, nec non et ſacerdos qui dat benedic- 

= 6 5 35 tit. In a writ of right, if the tenant wage battail by his champion, 

e ST» and if the champion after become blind by infirmity, and not er 

OO fultitia, he ſhall be diſcharged of the battail. And if a man be 

aaahphpealed of felony, and gage battaile, and after become blind, ut 

 {159] Hara, he ſhall be diſcharged of the battail, becauſe he becommath 

ſo by the act of God. And if the appellant after battail waged be- 

5 come blinde upon any occafion, the appellee in favorem vitæ ſhall 

goe quit, When iſſue is joyned to be tried by battail, and the 

triall by battail is become impoſſible by the act 8 by the 

daeefault of the appellant, the appellee goeth fre. 


158 


'Fleta, li. 1. "> 
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And this kind of battail, in caſe of appeals and writ of right, 
1s by publique authority and courſe of law, whereunto all the 
pPeople by an implied conſent are parties; and (as ſome hold) hath 
'S * 17. his warrant by the word of God by the fingle baitail between 
David and Goliah, which was ſtrucken by publique authority. 
Kl.ing E. 3. in the ſixteenth year of his reign, having war with 
the French king for his right to the kingdome of France, out o. the 
grcatneſſe of his minde, for love of his ſubjects, the ſaving of chril- 
tian bloud, and a ſpeedy tryall of the right, offered the ſingle com- 
Io > bate with the French king, but he refuſed nt. 
Ihe offer of R Afterwards alſo, after long and chargeable wars between th: 
2. to king crowns of England and France, for the right of the kingdome 
Charles of of France, it was an honourable offer which king R. 2. made to 
bee om. Charles the French king for ſaving of Chriſtians guiltleſſe blau 

| bat between the and to put an end to that bloudy and ae War, which we will 
two kings. rehearſe in the very words of the record it ſell, © 
2. Or a combat 4 Rex dedit potem. Foliauni duci Lancaſi avunculo ſuo de certis re- 
8 ee ee  queſtis ſeu oblationibus Carolo regi Franc faciend', viz. quod negotiun 
er uncles Lellicum inter pradiftes reges finiatur. 1. Per certamen perjonarum ſua: 
on either fide, um. 2. Vel aliter inter perſonas ſuas cum tribus patruts ipſorum 75 
2. Or that a fit utrinque adjunctis. 3. Aut alioguin quod dies congruus afſignaretu' et 
day and place Joys, quibus ſub univerſali certamine potentiarum ſuarum ſints bello iu- 
might be 0 poni valeat. The duke of Lanc' according to his commiſſion 
ed when under | | | 4 | | : f 
the univerſal}. made theſe offers from the king of England to king Charles 0 
conflict of both France, but he was auditus, ſed nin exauditus ; for king Chari 
their armies, an liked none of theſe offers. er Tr Rik SE | % 


2 M Rot. Franciæ 


end might be 
put to the war. 


b 


this 
£ 


Item, 


rage and | 
been warranted by publique authority, 


Cp. 73: Againſt going or riding armed. 159 


And in anno Domini 1196. anno regni Ricardi primi offavo, Philip b N. Triver, 


condition would not be granted. 


Theſe, and the like offers, as they proceeded from high cou- < See then, e 
d greatnes of mind, fo had they been lawfull, if they had of the Inſt tutes 


5 5 WP CAP: LXXIII. | 


ting of France ſent this challenge to Richard the firſt, that king 

R. would chooſe five for his part and he the king of France would _ 
zppoint five for his part, which might fight in liſts for triall of 

al matters in controverſie between them for the avoiding of | 
wedding of more guiltleſſe bloud. King Richard accepted the 


offer, with condition that either king might be of the number, but | 


W. I. ca. 20. 


* is enacted, that no man, great or ſmall, of what 2 E. 3. cap. 3. 
1 condition ſoever he be, (except the kings ſervants in Paſch. 18 E. 3. 

is preſence and his miniſters in executing des mande- 
ments le roy, or of their office, and ſuch as be in their company 8 R. 2. cap. 13. 
affſting them, and alſo upon a cry made for armes to keep the printed book | 

the peace, and the fame in ſuch places where ſuch things hap- 
pen) be ſo hardy to come before the kings juſtices, or other recited in 2b K. 
the kings miniſters doing their office, with force and armes, nor 2. c. x: id. 5. 

bring force in affray of the people, nor to goe nor ride armed 
by night nor by day, &c. before the kings juſtices, or in aj 
place whatſoever, upon paine to forfeit their armor to the 20 R. 2. cap. 1. 
king, and their bodies to priſon at the kings a el 


„ 


190 th pleaſure, and to 
make fine, and ranſome to the king, za. 


Upon this ſtatute two things fall into conſideration. Firſt, what 


the 


aventuras guerare, ſeu ad arma preſumere, fine licentia regis. See Rot. 101. Eſſex. _ 
Pritton, fo. 29. b. It was called turneamentum decurſus, of turn- Paſch. 18 E. 1. 
ing and winding, in reſpect of the agility, as well of the horſe, as 242 MH 
of the man. For in thoſe daies this deed of chivalry was at ran- 
don, whereupon great perill enſued. Therefore in the reigne of — 
E. 3. for ſafety the tilt was deviſed. See the ſtatute of 7 E. 2. Vet. Mag. Cart. 
De defenfione portandi arma, and the ſtatute of W. 1. cap. 9. & . b. 
cap. 17. W. 2. cap. 39. and the expoſitions upon the ſame. Ke. Farbe F. 


eſt 


flo 


ine common law was before the making of this ſtatute. Secondly, 


e true ſenſe and expoſition of this at. Tor it appeareth by a pay. 29 E. 1. 
record in 20 E. 1. guod non liceat torneare, bordeare, juſtas facere, coram rege. 


the proceedings in the high court of parliment 
uld thereby be hindred or diſturbed. 


* 


It is lex et eee parliamenti, that where ſoever the parliament 132 
15 holden proclamation ſhould be made forbidding wearing of 14 

armor, and exerciſe of playes and. games of men, women, or chil- 15 
en, in or about the city, or place where the parliament is holden, ?7 


& 3 
nu. 


P 


23) 

E. 3. n 
E. n. 
E. 3. Hu. 
. . a. 
18 E. 3. nu. 
25 E. 3. nu. 
Parl. 1 & 25 
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pro bono publico, 


r- 


If 3+ Parl. 2. nu. 5. | _ 


Coram rege. Rot. 
146. Kidd. d. 


* but it ought 
to be 8. and io 


fo. 72. St. Johas | 


Rot. 32. Glouc. . 5 


2. part. fo. 40. b. 
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Coron 229. See 
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5 Fair mpaſſer, e ; and ſo 1s tis. branch concerning that point to be of 
. And that writs of ſcire fac. be granted.] Here it may appcare 
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W. 1. ea. 9. & - | 
17. M. 2. cap. 
| 8 execution of the kings writs, or proces of law, might after te. 
19 E. 2. ibid. ſiſtance take poſſe comitatus. For, ſequi debet potentia legem et ut di. 
E aere, en. 8 

x et 10. b. 14 
| H. 7. 8. Lib. Js . * lo | ED p 7 | h > this act 

fo. Hr. Semaynes of law, fecundum ein et conſuetudinem Anglia . Thoug m 
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NT. Againſt going or riding armed. Cap, z 
211 H. . fo. 23. If any by mutuall aſſent, do uſe juſts or turneaments, or te 
vide before cap. play at ſword and buckler, or any other deeds of armes, and the 
one killeth the other, this is felony, for that it is not lawfull to uf: 
them without the kings licence; which agreeth with the record 
C ET tes. „ 


: l ariers, or ellas Jordan inventus fuit vagans armatus de platis, attaclaty; 
v Paſch. 18 E. 


Dec. compertum eff per juratores, quod minatus fuit per quoſdam glos, 


3. Coram rege et qud 1 pro ſalvatione vite ſue, platas prediftas oppoſuit ſuper corpus 


ot. 146. Nota 


D uum, tamen invenit ſecuritatem pro bono geſu fu. | Nt 
23 E. 3. cap. 2. The clauſe of the ſtatute of 2 5 E. 3. concerning this matter, 


we have reſerved to this place, viz. 


4 ſee beforecap. d And if per caſe any man of this realm ride armed covertly 
Wc. x 6270 m. Or ſecretly, with men of arms, againſt any other to ſlay him, 
| bevy guerre. fo.g. or rob him, or to take and keepe him, till he hath made fine 


or ranſomey it ſhall not be adjudged treaſon, but it ſhall be 


Judged felony or treſpaſſe, according to the lawes of the realme 
of old time uſed, and according, as the caſe requires. And if 


in ſuch caſe, or other like, before this time any juſtices have 


| Judged treaſon, and for this cauſe the lands and tenements have 


5 come into the kings hands as forfeit, the chiefe lords of the fec 
ſhall have the eſcheats of the tenements holden of them, whe- 
ther that the ſame tenements be in the kings hands, or in others, 


3 [161] buy gift, or in other manner. Saving ir tor: our lord the 


king, the yeare, and the waſt, and the forfeitures of chattels 


which pertain to him in the cafes above- named. And that 


Vrits of ſcire facias be granted in ſuch caſe againſt the land 
tenants without other originall, and without allowing any pro- 
tection in the ſaid ſuit. And that of the lands which be in 
the kings hands, writs be granted to the ſherifs of the coun- 


ties, where the lands be, to deliver them out of the kings hands 


Concerning the point of felony, it muſt be obſerved, that at 
the making of that ſtatute, and by the lawes of the realme of old 
time uſed in ſuch caſe, when any purpoſed to ſlay, and declare h 
by ſuch overt act, woluntas reputabatur pro facto, as hath been 


what ſpeedy remedy by /cire fac. the makers of this law gave for 


Note for reſtitu- reſtitution to be made, where any of the juſtices had in any of the 

tion. See here- 

after cap. Reſti- 
tutlon. | 


caſes mentioned in this branch judged it treaſon, which 1s declared 
by this Aw te be againſt at. 
Nou let us peruſe the words of the ſaid act of 2 E. 3. 
Bis miniſters in executing.) By the order of the common law and 
i | 2 . 1 1 n 
ſtatutes of the realme, the ſherif, or other miniſter of the king 


Des mandements le roy.] That is, of the kings writs, and proce 


thele 


Cap. 73- Againſt going or riding armed. — 156 


there be three ſpeciall exceptions, yet the law doth make another 

excepcion, and that is, to aſſemble force to defend his houſe, as 

tereafter ſhall be ſaid. 1 . 
To come before the kings juſtices, or other the kings miniſters doing 

heir office, 201th force and armes.] Bracton doth notably write of the Bracton, lib. 4. 

Grerlity of forces, viz. that there is vis expul//va, perturbativa, r 
jietiva, ablativa, compulſive, c. which you may read in him. 

And then (which is pertinent to our purpoſe) he faith : E, etiam 

os armata, ( armis dęjectum dico qualitercunque fucrit vis armata) nou | 

ſlum fi quis venerit cum telis, verum etiam omnes illos dici mus armatos, 

qui habent cum quo nocere pefſint. Telorum autem appellatione omnia, 

in quibus finguli h:mines nocere poyſunt, accipiuntus : ſed fi quis venerit 

fe armis, et ipſa concertatione ligna ſumpſerit, fuſtes, et lapides, talis 

ectur vis armata ; ft quis autem venerit cum armis, arinis tamen ad de- ON 

iieudum non uſus fuerit, et dejecerit, vis armata dicitur Ie fact; ſuf 

beit enim terror armorum ut videatur armis dejecifſe.. Agreeing with 

j I 8 . 

FJamque faces et ſaxa volant, furor arma miniſirat. Virgil. 


Britton faith, Nous volons, que touts gents pluis uſent judgement, que Britton, 116. a. 
7 Mer to bring force in aſtray of the (patis, i. country.] This act is See the chapter 
notably expounded by the writ in the Regiſter, and F. N. B. for en, —_ 
by that writ it appeareth, that if any doth enter into, or detaine p,igum =» 
with force any houſes, lands, or tenements, the party grieved may F. N. B. 249. f. 
have a writ upon this ſtatute, directed to the ſherif, by force of Nota 
which writ, if the ſherif find the force, then if any after procla- be bs 95 55 
mation made, (which proclamation is by reaſonable conſtruction 5 N 5 * | 
to be made for avoiding of bloodſhed) ſhall diſobey, or if it be 3 
found by inquiſition, the ſherif is to ſeize their armes and weapons, 5 
and to arreſt and take the offenders and commit them to priſon, 3 H. 6. cap. 9. 


&, But note the ſherif cannot reſtore the party grieved upon 53 x 
this writ to his poſſeſſion, no more then he can upon the writ de 3o9t.. 
oi laica, removenda, but reſtitution muſt be made by force of the 26 A. p. 2. 
ſatutes of 8 H. 6. and 21 Jac. Þ And yet in ſome caſe a man 21 * 


3. cor. 303. 


As any may aſſemble his friends and neighbours, to keep his houſe . 
 azainft thoſe that come to rob, or kill him, or to offer him violence 

in it, and is by conſtruction excepted out of this act: and the 1 5 
ſherif, &c. ought not to deal with him upon this act; for a mans 110. 7 39. . 
oule is his caſtle, et domus ſua cuique eff lutiſſimum refgium lor gemaynes caſe. 
where ſhall a man be ſafe, if it be not in his houſe? and in this 


JJJ⅛ ſ̃ L e 
Amagque in armatos ſumere jura ſinunt. 


Put he cannot afſemble force, though he be extreamly threatned, : 
o goe with him to church, or market, or any other place, but that 
3 prohibited by this ac. eg A nts TT EOS 


ei place whatſoever.) Sir Thomas Figett knight went armed under 
's garments, as well in the palace, as before the juſtice of the 
kings bench: for both which upon complaint made, he was ar- 
relted by fir William Shardſhill chiefe juſtice of the kings bench, 
and being charged therewith, he ſaid that there had been debate be- 
een him and fir John Trevet knight in the ſame week, at Pauls 


» 


4 Jac cad; £8. --- 


may not onely uſe force and armes, but aſſemble company alſo. [ 162 ] E 


Mer to goe armed by night or by day, fc. before the kings juſtices in 24 E. 3. fo. . 
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485 


Of Perjury. Cap. 7. Ne 


in London, li menaced him, &c. and beteten for doubt of ch. 
danger, and fafeguard of his life, he went ſo armed. Notwick. fr 
ſtanding the court upon their view awarded, that the armes wer i ro 
forfeited, and thereupon the ſame were ſeiſed, and he commanded 


to ward in the Marſhalſea during the kings pleaſure. Sir Thoma (1 


— 


| as 63 ; Ubi. 

; fn Vide the 

4. part of the 

gnſtitutes, cap. 
erl. 20 R. 2. 
cap. 1. Vid. in- 
dorll. clauſ. 2 E. 

1 10 25. 


prayed to find mainpriſe, which was denied, untill the pleaſure of 
the king was known, becauſe he was impriſoned during the kings Wi f 
boy ſure, according to this ſtatute, | 


Upon paine to forfeit their armor, ee. 1 it appeareth before by the Pe 
caſe of fir Thomas Figett, that the offender was to bee puniſhed ac. Wl 


_ cording to this act, butt by forfeiture of the armor and imprifon. “ 
ment; but the ſtatute of 20 R. 4. 8 oF doth add fine, and 1 impri. a 


ſonment. 3 th: 


And that the kings ffs, in thei br ence &c.] 80 did fr Wil. be 


Ham Shardiſhill, as is aboveſaid. w. 


And other miniſters in their baliwickes, & 5 That! is to fay, weiß fe 


: ballifs of liberties, c. | {01 


| Lords of franchiſes. And their bailifs, maiors, -and bailif of 


cities, and borowes within the ſame cities and borowes; and borow- 
holders, conſtables, and wardens of the peace within their ward 
hall have power to execute this act. And the juſtices aſſigned at 
their comming down ſhall inquire how fuch officers, and lords have de 


exerciſed their offices in this caſe, and to puniſh them whom ther ed 
find that have not done that nich e to their office. | der hi 


5 Regifrum. * ves 
. . 249. f. 
2 E. 3. fo. 33. 


12. R. 2. cap. 6. jo 
It is to be ablerved, that upon this ſtatute by the reſolution of 
the judges a writ was framed, and inſerted into the Regiſter, when 
any with force and armes enter any lands and tenements, or detaine Wi be 
the ſame with force and armes, directed to the ſherif, reciting the WM», 
force, and our act, (and faith) Nos ſatutum p- lee inviolabiliter 


| och ervari, et idem infringentes juxta vim et effettum ejuſclem fatuti caſtt- t 


; vie 90 36 E. 3. ca. 
* finite, 5 


gare facere wolentes et penires tibi præcipimus, Qc. publice proclamari fa. Wi tc 

* cas, Oc. as in the writ. And here is a ſecret in law, that upon WW ;;, 

any ſtatute made for the common Peace, or good of the realm, 2 
wit may be deviſed for the better execution of 


— 


the e according to 


to the force and effect of the act. 


[ 163 ] 


Note, proclamations are of great force ce, which are e grounded ns 6 


on the laws of the realme. C 1 b A 
CAP. Ro : 

5 | g Ne. 
or Parjury and nahtnticn of Perjury, 10 
incidently of Oaths. e 

„VERY TP which ſhall ha 1 corruptly pro- A 


5 Fl. ca. 9. 


N LINE _ perjury in any matter or cauſe depending i in ſuit, and va- 


cure any witnete to commit any wilſull, and corrupt 


riance, by any writ, action, bill, complaint, or information in 


any of the Kings courts of chancery, ſtar-chamber, o or in 1 20 
= 0 


Of Perjury. 


Cap. 74. 


the queens majeſties courts of record, or in any leet, view of 


frankpledge, ancient demeſne court, hundred court, court ba- 


con, or of the ſtannary, or elſewhere within any of the kings do- 
minions of England or Wales, or the marches of the ſame: or 


ſhall unlawfully, and corruptly procure and ſuborn any witneſſe to 


teſtify in perpetuam rei memoriam. That then every ſuch of- 


fender ſhall forfeit the ſumme of forty pound, &c. And if any 
perſon either by ſubornation, or by their own act, conſent or 


agreement, wilfully and corruptly commit any e e | 
wilfull perjury by their depoſition in any of the courts above- 


mentioned, or being examined ad perpetuam rei memoriam; 


then every. perſon ſo offending ſhall loſe and forfeit twenty 


feitures to be to the queen, and the other moiety to ſuch per- 


bn or perſons as ſhall be grieved, c. 


Albeit by the common law tryall of matters of fact are by the 
verdict of twelve men, &c. and depoſition of witneſſes is but 
evidence to them: yet, for that moſt commonly juries are led by 
depoſition of witneſſes, perjury of witneſſes was ſeverely puniſh- 
ed by the ancient laws of this realm; perjury itſelf being for- 
bidden by the law of God, Non perjurabis in nomine meo, ec 
pollues namen Dei tui. And again, Non perjurabis, reddes domino ju 
̃jJJ a 

A falſe witneſſe is called pærjurus, quia perperam jurat. Perjury 
before the conqueſt was puniſhed ſometime by death, ſometime by 
baniſhment, and ſometime by corporall puniſhment, &c. 

© Aſcuns font punies per cowper de langues, come ſoilott eftre de fauæ 
efme:ones, But too ſevere laws are never duly executed. Af- 
terwards it came to be more milde, for 4 Fleta faith, Arrox inju- 
ia eff que omnium mobilium amiſſionem confert, Ic. de perjurio convictis. 
| Afterwards it came to fine and ranſome, and never to bear 


2 is if FC ie dd aol en ant 
Et queux ſe voillont perjurer pur lower, ou par aſcun doute de aſcun, 
cl ceux ſont reints a noſtre volunt, et mes ne ſoient crus per nul ſer ement, 
And it appeareth in 7 H. 6. that he that is perjured ſhall be fined 
. ²8e ,n 
Thomas Vigrus, et duo alii ſunt culpabiles, Se. perjurati pro frac- 
tone car bellrum Johann de Huntingfield in ſeparali piſcaria ſua in aqua 
Qui teftes de perjurio convincere ſatagit, multo illis plures, producere 
The puniſhment of perjury in jurors for a falſe verdict was ſo 


levere by the common law, as few or no juries were upon juſt 


[cauſe convicted, for the judgement “ againſt them was, 1. Quod 
enodo amittant liberam legem imperpetuum. 2. Non trahantur in teſti- 
Pontum veritatis, 3. Bona et catalla ſua forigfaciant regi. 4. Terre 
et tenementa ſua caprantur in Manus regis. 5 Quod uxores ef liberi ſul 


amodo amoveantur. 6. Quod terre et tenementa ſua extirpentur, Sc. 


25.8 E. 2. Judgement. 196. 16 E. 3. ibidem 109. Mich. 3 H. 5. Coram 


7: Quid 


pound, and to have impriſonment by the ſpace of fix moneths 
without bail or mainpriſe, &c. the one moiety of all which for- 


2 Exod. 20. 13. 


Leit. 19. 11. 
Mat. 5. 34. 
d Leges Edw. c. 
3. Ethelſt. e. 10. 
25 Edm. c. 6. - 


Canuti, ca. 6. By 
& 35. &c. . 


Edw. and Gru. 

o 
e Mir. ea. . 8 
de paines. 
Int; Leg. ca- 
nuti, c. 15. Con- 


viciatori lingua 


exciditor, 
Fea, 12.0... 
1. S Item Atrox, 


Britton, fo. 38. 


237, 238. . 
7 H. 6. fo. 2 5. 


r 
Communi banco 
Rot. 38. Eſſex. 
Forteſcue, ca. 
Vide 1. pt. of 


the Inſtitutes. 


Verb. Attaint, _ 
Sect. 514. Glan- 


vill, lib. 2. ca. 


19. 6 H. 3. At- 25 
taint, 72. Brat. 
li. 4. fo. 292. b. 


Fleta, lib, 5. cap. 
21. Britton, fo. 


rege Rot. 14 
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rie 
„l 4-36... 
20 E. 4. 10. b. 
n 
13 El. Dier, 302. 
Mich. 7 & 8 El. 
Dier, 2425 243. 


Mich. 2 
Row). Ap Eli- 
zaes caſe, in 
cam. ſtellar, 

See hereafter 

Verb. Inforn 

— = | 

El. Lib. 5. fo. 99. 

in Flowers caſe. 


Information exhibited by the kings attorny, or any other for the 
king, by any witnes produced on the behalf of the king, is puniſh- 


-: The caſe of 
Rowland ap Eli- 

⁊a in the ſlar- 
chamber ubi ſu- 


trees, and commanded the vendees to cut them down: upon which 
teſtimony the jury found for the king, and aſſeſſed great damages 
and thereupon judgement and execution was had. Hugh Nanny! 
the father exhibited his bill in the ſtar-chamber at the common lau, 


jury, in that he the faid Hugh the father never joined in ſale, nit 


— 
5 — — H— 
. —— ‚— 


m—_—_y 
— 

5 

— — — 
—— — — 


— —EUꝑää— ͤ— 


—— 


} 
1 


. 
1 
n 


writ of attaint upon this ſtatute, or to take his remedy at the cum. Wil * 


But now let us peruſe the words of the ſtatute. 
words are perjury, and ſubornation of perjury upon an indictment t 
Mich. 40 & 41 for the king (for example of riot) as it was refolved in Flowers caſe, p 
But feeing perjury was an offence puniſhable by the common la, 
though the indictment of Flower grounded upon this ſtatute was 
overthrown, yet is ſuch perjury upon an indictment puniſhable 
and moſt commonly puniſhed in the ſtar- chamber. 


ſolved in the ſaid caſe of Rowl. Ap Eliza, which was this. The 


Hugh Nanny eſquire the father, and Hugh Nanny the fon, and 
others for intruſion and cutting down a great number of trees, &.| 


_  onilty, and the tryall being at the bar, Rowl. Ap Eliza was a wit 
neſſe produced for the king, who depoſed upon his oath to the jury, 


common law. Secondly, that perjury in a witneſſe for the king 
was puniſhable by the common law, either upon an indictment, 


ſaid Rowland Ap Eliza was by the ſentence of the court convicted 


at the common law. 


7. Quod capiantur, et in gaolam detrudantur. Which ſhewelh hoy 
odious perjury was in the eye of the law: and this lw doth vet je. 
main in force; but a milder puniſhment 1s ſet dou n by the Vatute { 
of 23 H. 8. wherein the party grieved hath election to ground hig P 


For perjury concerning any temporall act, the eccleſiaſtical! oo t 


hath no juriſdiction; and if it be concerning a ſpirituall matter, the 


party grieved may ſue for the ſame in the ſtar chamber. See the 


ſtatutes of 3 H. 7. ca. 1. 11 H. 7. ca. 25. 32 H.8. ca.g. And 
when you have read the caſe in Mich. 7 & 8 Eliz. Dier 242, 24g. 


you will confeſſe how neceſſary the reading of ancient authors and 


ke 
* 
a 
a 
a 
records is, and the continuall experience in the ſtar chamber i; r 
againſt the opinion conceived there. PE Ds d 
c 
7 


And Mich. 10. Jac. in the ſtzr-chamber in the caſe of Rowland 


Ap Eliza, it was reſolved, that perjury in a witnes was puniſhable 


by the common law, as hereafter ſhall be ſhewed more at large, : 


By any writ, action, bill, complaint, or information.] Out of theſe 


2 


becauſe that perjury upon an indictment is not within the ſtatute 


9 


Sui, an oy S___ 


Information. ] By this it appeareth, that perjury committed in an 


| mane. cs. 


able either by this act or by the common law. And fo it was re- 


— — 


kings attorny preferred an information in the exchequer again 
in Penroſe in the county of Merioneth. The defendant pleaded not 


that Hugh the father and Hugh the ſon joyned in ſale of the ſai 


wy—_ ey ww, — — — a=» 


and charged Rowland Ap Eliza with perjury, and aſſigned the pet. 


commanded the vendees to cut down the trees, &c. And it wi 
refolved, firſt, that perjury in a witneſſe was puniſhable by the 


or in an information, or by this act in an information. And tir 


of witfoull and een peer tom 
But for our more orderly proceeding, let us define, or deſcribe 
what perjury 1s in legall underſtanding, both upon this ſtatute, al 


Perjuty 


OY 


Cip. 94. Of Perjury. 
Perjury is a crime committed, when a lawfull oath is mini- 
fired by any that hath authority, to any perſon, in any judiciall 


teriall to the iſſue, or cauſe in queſtion, by their own act, or by 


CCC „%% is g3cle0 
A lawfull oath.) This word oath is derived of the Saxon word 


proceeding, who ſweareth abſolutely, and falſly in a matter ma- 


oy 


ſcribed. _ 


the ſubornation of others. Now let us peruſe the branches of 


h th; and is expreſſed by three ſeverall names, viz. 1. Sacronenthm, [ + 5 ] 
a a ſacra, et mente, becauſe it ought to be performed with a ſacred _ 9 


and religious mind. Quia jurare, eſt Deum in teftem vocare, et eft 


1 right, becauſe both are required and meant, or becauſe it muſt be 


4, aftus divint cultus. 2. Furamentum à jure, which ſignifieth law and 


done with a juſt and rightfull mind. 3. Fugurandum, compound. 


add of two words, 4 jure, es jurando, In the common law fa. 


ble LEI is moſt commonly uſed: in our books and ancient ſta- 
ge. tes publiſhed in French, Aerement, of the French word ſerment, is 
; C 8 5 . . 5 


thing lawfull and honeſt, before one or more, that have authority 
to give the ſame for advancement of truth and right, calling Al- 
| mighty God to witneſſe, that his teſtimony is true. And it is 
twofold, either 4% ertorium ut de præterito, ficut teftes, c. ſeu promiſa 


the neither can any oath allowed by the common law or by act of par- 


An oath is an affirmation or deniall by any Chriſtian of any 


ment. 1. ſacre- 


ment. i. ſacta- 


mentum. 
Fleta, li. 5. ca. 
2. Brit. c. 9 


fo. 237. 8. b. 19. 
74. 134. tbe. 
236. b. Fleta, li. 
. 
eum de futuro, ſicut judices, juſticiarii, efficiarii, Sc. So as an 
oath is ſo ſacred, and ſo deeply concerneth the conſciences of 
Chriftian men, as the ſame cannot be miniſtred to any, unleſſe the 
* ſame be allowed by the common law, or by ſome act of parliament; 


80 refolved an. 
26 El. in the 


caſe of the un- 


der ſherif, 
1 WF lament be altered, but by act of parliament. It is called a cor- 


re- porall oath, becauſe he | toucheth with his hand ſome part of the 


[he holy ſcripture. 


inſ The oath of the kings privy councell, the juſtices, the ſherif, 


ad c. was thought fit to be altered and enlarged, but that was 
Ne. done by authority of parliament. For further proof whereof, and 
* of the matters aboveſaid, fee the ſtatutes here quoted, and it ſhall 
wit⸗ eyidently appear, that no old oath can be altered, or new oath 
in, ſaiſed without an act of parliament, or any oath miniſtred by 


any that have not allowance by the common law, or by an act of 


ch! parliament. 


- WM n. 5. £2. 7. 5 E. 4. cap. 2. 1 R. 3. cap. 6. & 15. 19 H. 7. cap. 14. 14 H. 8. 
f cap. 5. 32 H. 8. cap. 46. 2 E. 6. ca. 13. 27 El. cap. 12. See 2 Jac. c. 4. 


in anno 43 Eliz. that the commiſſioners concerning policies of aſ- 


warrant of law, to be puniſhed by fine and impriſonment. And 
therefore commiſſioners (that ſet by force of any commiſſion that 1s 
. allowed by the common law, nor warranted by authority of 
parliament) that miniſter any oath whatſcever, are gulity of an 

HI. Ixs r. F) ͤ¼ʃ6Z- 


And to conclude this point, it was reſolved in parliament holden 


ſurances could not examine upon oath, becauſe they had no war- 
rant either by the common law, or by any act of parliament: and 
therefore it was enacted at that parliament, that it ſhould be lawfull 
for the ſaid commiſſioners to examine upon oath any witneſſe, &c. 
At this parliament I attended, being then attorny generall. And 


Magna Cart. e. 
6, Stanf. Pr. 17. 
F. N. B. 464. 
. 3 E. 1. e. 
e 
2. 
Cap. 8 Yo 8 
2G e 
4 H. 4. ea. 18. 
ca. 2. 23 H. 8. 


ubi ſup. 5 R. 


43 Eliz. ca. 12. - 


oaths that have no warrant by law, are rathef cv termenta, quam 
. ö 8 3 i 1 : 5 * ; . DUET 
facramerta, and it is an high contzmpt to miniſter an oath without 


F164 


Perjury de- 


Serment or far. 


33-063 
n 
47 * 


"Tos. 13 1 5 Li. in a judiciall proceeding, it is not perjury puniſhable either by the 


. f. a6. | Bag- common law, or by this act, becauſe they are generall and extra- 
| es caſe 


165 4 1 of peckury, - Cap. 74. 


i contempt, and for the fame are to be fined and impriſoned: 


„ Commiltions, For commiſſions are legall, and are like the kings writs, and none , 
| Regiſt, 1, 2, 3. are lawfull but ſuch as are allowed by the common law, or war. i 
225, 126. 88. ranted by ſome act of parliament : and therefore commiſſions of | 
* * . new inquiries or of novell invention, are againſt OY: m_ ought ; 
211. a 2. . 26. .20tto be pit in execution. 5 Ts 10 
paſch. KK. 8 fo 
Coram rege. Kat. 2, * 3. com. Br. 3. 1. 4. 30, 31. 18 k. 3. ca. 1 * 4. 18. 3. | Stat 4 h 
ca. 6. Rot. Parl. 18 E. 3. nu. 47. 28 E. 3. ca. 19. Rot. Parl. 50 E. 3. nv. 56. 61. 2 H. 4. nu. 22. 1 
optime. 4 H. 4. ca. 9. Rot. Fal. fn * nu. «30. 4 AT. . 12 12, | ha 3 ca. 7 ee 1 Els, pl 
208. — . 8 ri 
1 | tu 
And albelt e of the kings e courts in 10 4 beugt not 1 
: e to the courſe of the common law, yet are their pro- = 
ceedings allowed eicher by the common law or by ſome act of ve 
LE  e - cl 
” + Bell clavt an;  Cermn poor Chriſtians that had fooken again the worlbip. 
159 R. 2. nu. 1). ping of images, were by the biſhops ſworn to worſhip images; Wi - 
kx d. 20. 4. which oath was againſt the expreſſe law of God, and againſt the WW" 
5 5 * . bn law of the land, for that they had no + warrant to miniſter the ſame, * 
"96. 9. 125. 4. Let the children of the church be called and inſtructed by the teſti- Wl 
*  Levit. 26. 1. Kc. monies of the holy ſcripture, that nothing made with hands mæy be 7 
F Efay 44. 9. &c. worſhipped. See the ſecond part of the Inſtitutes, Marlbridge, . 
5 1 10- 3- CAP. 14. & 19. concerning oathes, and ſpecially out of . | 
e 13. concernin the n bilit of this cal ind W. 8. ter 
30.8. Augult, g obility s re nh,” an 1. FJ 
Fhpiſt. 110. ad ja 
8 0 ca. 11. idem de b. & Hmbel, ca, 7: idem i in Pal. 115. con. 2. . Gregor, i. 9. rn % | = 
11 Pr any 1 bs 1 Far * 6 court bath no 1 fun; 
| | _ : to hold "lea of the cauſe, but it is coram non fudice, there perjury eau 
po 1 8. EY lb. 4. cannot be committed. For as Bracton faith, Sacramentum habet in trut 
5 fo. 186. + tres cemitet, ver itatem, aft tiam et * J Veritas #abenda 71 in 1 
„ 1 Jen juſticia et judicium in judice. be! 
be „ And all this is grounded upon the law of God, vun vivit Fs | 


| minus, in veritate, et judicio, et in juftitia, 
I n any judiciall proceeding.} For though an oath be given by kin 
| that hath lawfull authority, and the fame is broken, yet if it be not 


N judicial, but ſerve for aggravation of the offence, as general oathes 
given to officers or miniſters of juſtice, citizens, burgeſſes, or the 
like, or for the breach of the oath of fealty or allegeance, &c. they 
fhall not be charged in any court judiciall for the breach of them 
afterwards. As it an officer commit extortion, he is in truth per- 
jured, becauſe it is againſt his gener all oath: and when he 1s 
charged with extortion, 'the breach of bl is oath may ſerve for aggrte 
3 N 
If a man calleth another e d wan, hs may Hare lie action 
5 upon his caſe, becauſe it muſt be intended contrary to his oath in 
a a judiciall proceeding: and fo it is termed in our ſlatute of 5 Elis. 
but for calling him a forſworne man, no action doth lye; becauſe 
the forſwearing may be extrajudiciall. If the defendant periureth 
himſelf in tas anſwer in the Chancery, Exchequer chamber, &c. he 


1) 


| plaintife 1n the ſtar-chamber according to the value of his goods the tar-cham- 


' 
U 


Cap. 74. Of Perjury. 7 BE a 
is not puniſhable by this ſtatute, for it extendeth but to witneſſes, 
but he may be puniſhed in the ſtar- chamber, 8c. gn „ 
lo ſeuearetli abſolutely.] For the depoſition muſt be direct and Bradt. lib. 4. 
abſolute, and not ut putat, nor /icut meminit, nor ut credit, &c. 3 . 
Aud falſely.] Herein the law taketh a diverſity between falſe- K *. 
hood in expreſſe words, and that is only within this ſtatute, ang 5 
falſehood in knowledge or minde, which may be puniſhed thou 
the words be true. For example, damages were awarded to the Gurneis caſe in 


riotouſly taken away by the defendant : the plaintiffe cauſed ber, Mic. 9 Jac. 
two men to ſweare the value of his goods, that never ſaw. nor 4 
knew them; and though that which they ſware was true, yet be- 

cauſe they knew it not, it was a falſe oath in them, for the which 

both the procurer and the witneſſes were ſentenced in the ſtar- 

For (as Fleta ſaith) Ad rectum juramentum exiguntur tria, veritas, Fleta, ubi ſupra. 
emſcientia, et judicium: truth and conſcience in the witneſſe, and ES : 
judgement in the judge. And herewith agreeth Bracton, that a © 
man may ſweare the truth, and yet be perjured. Dicunt quidam ve- e | 
run, et mentiuntur, et pejerant, eo quod contra mentem vadunt, Ut fi” MA | 15 1 Ea 
Judæus juraverit Chriftum natum ex virgine, perjurium committit, quia 
cntra mentem vadit, quia non credit ita efje ut purat 85 

By the ancient law of England in all oathes equivocation is ut- Equivocation. 
telly condemned; for Britton faith, *Serement e/? hrneft, et Jeall, quant Britton, fo. 237. 
ſa conſcience demeſne accord a cheſcun point a la bouche ne fluis, ne 
meins, et fil ad diſcord, dongs' eft perillous. And this is grounded _ 5 
upon the law of God. Nunguid Deus indiget mendlacio veſiro, ut pro Job 13. 7. 

ill logquamini dolos, aut decipietur ut homo veſtris fraudulentits ® Pergori 
ſint qui ſervatis verbis juramenti d:cipiunt aures eorum qui accipiunt. If 
equivocation ſhould be permitted tending to the ſubverſion of 


&. 


truth, it would ſhake the foundation of juſtice. _ 


Ina matter materiall to the iſſue, er cauſe in queſtion. For if i g [ 167 7 8 52 


be not materiall, then though it be falſe, yet it is no perjury, becauſe 
t concerneth not the point in ſuit, and therefore in effect it is extra- 

ndiciall. Alſo this act giveth remedy to the party grieved, and if the 
depoſition be not materiall, he cannot be grieved thereby. And + 
Bratton faith, / ante ſacramenlum fatuum fuerit, licet faiſum, tamen Bracton, lib. 4. 
TUV d an Crone 188. Flets, lib. 
y their own act, c.] This clauſe of the ſtatute, although 5: Ca. 21. accord. | 
It be more generall then the clauſe of procurement, yet ſeeing 
be firſt clauſe concerning procurement, extendeth not to per- Flowers caſe. | 
Jury upon an indictment: this clauſe by conſtruction ſhall ex- ubi ſupra. 

R 2 further than the former. See Lib. Intr. Coke, fo. 1644. 

Or by the ſubornation ef other.) Subornation is derived of % 

nd ano, and ornare in one of his ſignifications is to prepare, ſo as 

Wornare is as much to ſay, as to prepare ſecretly, or underhand, & F 

ute ſubarnare quaſi ſubtus in aure ipſum male ornare, unde ſubernatio 

eitur de fall exprefſione, aut de veri ſupprefſione. And here is to be not- 

ch that in the judgement of the parliament plus peccat author quam 

or; for the ſuborner forfeits 40 li. and he that is ſuborned but 

0 li. Fleta ſaith, Si /ervns cogatur ſcienter a domino pei jurare, Fleta. lib. 5. 

"que eft perjurus ; qui autem provecat eum ad Juranaum quem ſeit © © 


I'S | Falſum 
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Of Perjury, Cap, 74 
Falſum jurare, vel exigit, vel retipit juramentum, talis vincit Jomic;. 
adam, quia homicida folhum corpus occidit, ifte vero animam ſuam et al. 
. terius e et peccat, qui alium audit Falſum jurare, ſcit, ei tacet. 
Ti 2% b 30% In an action of perjury brought upon this ſtatute, the plaintit 
. coram rege. counted, that the defendant falfo dixit et depoſuit, Oc. and in what 
action, upon what iſſue, and in what court, &c. and concluded, « 2 
commiſit voluntarium et corruptum perjurium. And it was ruled by the 
whole court, that the count was vicious and inſufficient for tuo 
cauſes. Firſt, for that in this act of 5 Eliz. as here it appeareth, there 
=. | be two diſtinct clauſes, one if he be perjured of his own proper act; 
2 the other if he be perjured by ſubornation, &c. and the plaintife 
_ +... Ought to declare in certainty, within which of them the defendant i; 
—_— perjured. The ſecond eauſe was, where the act faith [wilfully and 
1 Corruptly commit any wilfull perjury, &c.] and the words of the 
4 6 count be falſo dixit et depoſuit: and faith not, voluntas ie et cu. 
9 


rute; and the ſaid clauſe, et. fic commiſit voluntarium et corruptum per. 
jurium, ſalveth not the former inſufficiency, becauſe it is but a con- 
ꝛꝛi:!i!... ðò ] RE , . on: 
1 * Mellers And the like judgement was pres in this court, as to this latter 
= point 220 27 Eliz. in the caſe of one Mellers of Lincolneſhire. 
Dir, 12 El. 288. That as well the judge and judges of every ſuch of the ſaid courts.) If 
4 the perjury be committed by any witnefſe depoſed in the chan- 
Cervy, &c. and the party grieved commenceth his ſuit there upon this 
act, the ſame and all the proceedings thereupon muſt be in Latin 
according to the courſe of the common law, and the defendant ſhall 1 
not be ſworn to his anſwer, nor examined upon interrogatories (un- | 
leſſe the court of chancery had before this act uſed to examine per. b 
juries, and to examine the defendant upon oath upon interrogt- 
_ tories before this act, for then ſuch juriſdiction had been ſaved by 
a proviſo in this act) and when iſſue is joined, it ſhall be tried in 
the kings bench, as by law it ought, ef fic de ſimilibus. 


25 E. 3. 42. b. If a man be taken for a ſuſpect, and he is not indicted, nor i 
cor. 1317. there any certaine cauſe to arraign him, the court may give him tix 
2 Oath of allegiance, viz. Que il ſerra foial et loyal, c. Vide 45 E. 

1. b. ſimile devant, cap. 7. De Conjuration, &c. in fine. 22 E. 
36. 20H. 6. 37. Attorney abjure. V 


gBee more of Perjury and of Witneſſes in the fourth part d 
the Inſtitutes, cap. Commiſſioners for examination of witneſſ 
See 21 Jac, cap. 20. a good act to prevent and reforme proj 
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Cap. 755 Forging of Deeds. 
S 


Ol Forging of Deeds, Ke. 


freehold gr inheritance of any perſon or perſons, of, in, or to 


- 


then he {hall pay, &c. (19) 5 


And be it further enacted, 


any lands, tenements, or hereditaments free-hold or coppy-hold, 

or the right, title, or intereſt of any perſon or perſons of, in, or _ 
to the ſame (8), or any of them, ſhall or may be moleſted, 
troubled, defeated, recoyered, or charged, &c. (7) Or ſhall - 
pronounce, publiſh, or ſhew forth in evidence any ſuch falſe 

and forged deed, charter, writing, court- roll, or will, as true (9), 
knowing the ſame to be falſe and forged (10), as is aforeſaid, 

to the intent above remembered, and ſhall be thereof convicted, 
either upon action or actions of forger of falſe deeds to be found- 

ed upon this ſtatute, at the ſuit of the party grieved, or other- 
wiſe according to the order and due courſe of the lawes of this 
realme, or upon bill, or information, to be exhibited into the 
court of {tar-chamber, &c. ſhall pay to the party grieved his © 
double coſts and damages, &c. (11) And be it further enacted, _ 
that if any perſon or perſons, upon his or their owne head or ima- 
gination, or by falſe conſpiration or fraud had with any other, 
hall wittingly, ſubtilly, and falſely forge or make, or witting= _ 
ly, ſubtilly, and falſely cauſe or aſſent to be made or forged, any 
falſe charter, deed (12), or writing, to the intent that any 
perſon, or perſons, ſhall or may have or claime any eſtate or 
intereſt for terme of yeares (13) of, in, or to any mannors, lands, 
tenements, or hereditaments, not being coppy-hold (14), or 

any annuitie (15) in fee-ſimple, fee-taile, or for term of life, 

| lives, or years, or ſhall make or forge, as is aforeſaid, any ob= _ 
ligation, or bill obligatory (16), acquittance, releaſe, or dil- 
charge (18), of any debt, account, action, tuit, demand, or 

ther thing perſonal], or ſhall pronounce, &c. ut ſupra. That 


that if any perſon or perſons being 

| dereafter convicted or condemned of any of the offences afore- 
laid, &c, ſhall after any ſuch his or their conviction or con- 
*«mnation eftſoons commit or perpetrate any of the fait] of- 

L = 5 e 


168 


F any perſon or perſons upon his or their own head or imagi- 5 Elis. cap. 14 
L nation, or by falſe conſpiracy or fraud with others, ſhall wit: 
tingly, ſubtilly, and falſely forge (1), or make (2), or ſubtilly 

cauſe or wittingly aſſent (3) to be forged or made any falſe deed, 

charter (4), or writing ſealed (5), court roll, or the will of any 

perſon or perſons, in writing (6), to the intent that the ſtate of 
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Forging of Deeds. | Cap. 7 . 


/ "IRE ( 20) in Goin aforeſaid, that then everyſuch ſecond offence 


or offences ſhall be adjudged felony, e. 


We have ſpoken of forgery « or bush aß of che great feale of 
the kings coin, &c. which are declared by the ſtatute of 25 E.. 


to be high treaſon ; now we are to treat of forgeries of dee, 


_ charters, and writings ſealed, &c. in the cafe of ſubjects. And 


firſt, after our atcuſ fomed manner how theſe DITOCEE 1 were Penne 


| of ancient time. 


: Mir. cap. 4. 
S Des paines. 
Et cap. 5. 1. 


[ 269 


e Britton, fo. 16. : 
b. 9 


The Mirror faith, Aferns peches font prntes p. ads: 45 Aale come F 


4 faulx noteires, Ge. peccans membrum puniebatur, 76 Car tar 
5 fauxer ee feale ne ſerr judgement nortel.) 


Britton ſaich, Judgement dee tv eyne, et de ft fer mort doit encts 
ceux coure, 9. p. ap cales de Felony ſont atteints, g. ilx ey:nt le ſeal: 15 


Feięnicur, qui main:aft ils { nt, ou g. homes f. homage counterfait, au 


 autrement fanſs, Ec. El ff telt manners des faits fotent atteints a 
nage Set. , foient pur le jeale fauſe fuges a Juelgenrent de pillory, cu 


de perdre le craile ſ le fait ſoit ſample + er i le fait ſ it grand et lejde 


come touch au * er Yon ca Fer e Ana, * off zent Juges « a la 


- . | 
Fleta fait b. Eren fa 'F dieuur, cuni quis accu, fatus fart vel 72 . 
: nia oxed fieihum regis, vel dem ni ſui de cujus familia fuerat, faiſi. 


t, et brovia inde conf .naverit ; vel cartam aliquam vel Ferrer ad 


5 exheredotionem dom ni, Dc. 777 laverit ; in quibus ca fe rs ff quis cen. 
viclus fuerit, deirafiari meruit 77 fe fpendi. 2. gued de hn modi fat. 


. ¶hariis clicitur, de fr tha adulterina cartis ct literis apronenti6 s dicatut 
11 idem. And in another place he ſaith, E. etiam a'rox Inj id que 
: Perpetram indacit infamiam cum i , pill wel twmbrelii, gu Juan. 


44 que fit per fa Wiring 75 5 Horum (dum tamen nen regis nec un ful ds 


| £2jms fuer 71 familia). 


8 


We have the more willingly 1 theſe anclent pu aich 


went, to ſhew how in 1 (viz. concerning the eares and pi 
lory,) this act for the fi it oflence concurreth with the an cient | Us 


: piſhmen!, DN. 


(.) For ge.] Te forge i is mes aphor! cally taken \ fron n the Grit 
wh beateth upon his anvill, and forgeth what faſtiion or ſhape he 


will: the offence (as it appeareth before)! is called crimen Fall, and 


ab I. 4 forger 
. 7 H, 6. 3. 


the offender falſarins, and the Latin word to forge is ſalſare or fa. 


rlcare. And this is proper ly taken when the act is > doe f in ch. e naue 


; of another pe! rlon. 1 . 
The ſtatute of 1 II. 85 = th 1 words 5 {forge 0 new any ale 


dceed.] And yet if A make a feoffement by deed to B, of cer raine 


land, and after A maketh a feoffement by deed to C of the ſane 


land with an antedate before the ſeoffement to B; this was a Hude 


to be 4 forgery within that ſtatute, and by like reafon w ithin this 


ſtatute alſo: aud the rathe; rin 1 reſpect of the words I nent, bs 
” de &c. bn 


one may Enoch a falle w vriting withia this a0 3 it {4 nat 


f forged 1 nm tie name of ancther, nor his feal e nor ans counter. eite. 
As if A make a true deed of feoffement under his hand and {eale 01 


the manner of Dale unto B, and Bor ſome other raſu out D the 


firſt leiter of Dale, and put in 8, and then where the true deed 


vas of the man! zor of Dale, now it is Hall ly altered aud nue 


2 the 


jj P Coe - wi -: end. "as. 


ſtatute. 


| be two kind of muniments that need not be ſealed, becauſe ti.ey 2 


cuſtomary lands: and the laſt will in writing. If any perſon 


Cap. 75. i | Forging of Deeds. : : PRO | 169 5 


the mannor of Sale. This is a falſe writing under ſeale within the 
urview of this ſtatute. And ſo it is if a rent charge of one 
hundred pounds by the year be granted out of land in fee or for 
life, &c. and the grantee or any other raſe out one, and in ſtead 
thereof writeth two; this is a falſe writing within the danger of this 
(3) Or ſubtilly cauſe, or wittingly affent.] To cauſe, is to po- 
cure or counſell one to forge, & c. To aſſent, is to give his aſſent 
or agreement afterwards to the procurement or counſell of another: 
to conſent, is to agree at the time of the procurement or counſell, 


and he in law is a procurer. 


(4) Deed, charter, or writing ſealed.] It is required, that the deed, 
charter, or writing muſt be ſealed ; that is, have ſome impreſſion 
upon the wax, for fiillom of cera impreſſes quia cera fe inpreſſore 
non eff figiilum ; and no deed, charter, or writing, can have the tor de pr 5 El 5 

(c) Writing ſealed.) Theſe are large words: for the making of a 232 3 
falſe cuſtomary of a mannor in writing under ſeale, containing di- In camera ſtel- 
vers falſe cuſtomes tending to the diſheriſon of the lord oi the man- lata. 
nor, and that the fame had been allowed and permitted by the [170] 
lords of the mannor, &c which was allo falſe, was reſolved to bttttte 


within theſe words, [a falſe writing ſealed. 


(6) Court roll, or the will of any perſon or perſons in writing. ] Here 5 


may take effect without any ſeal, for that they be deeds; as court 
rols concerning grants, ſurrenders, admittances, &c. of copy or 


which writeth the will of a ſick man inferteth a clauſe in bis laſt 

will, concerning the deviſe of any lands or tenements, which he 

had in fee-ſimple, falſly without any warraat, or direction of the 
diviſor; albeit he did not forge, or falſly make the whole will, Dicr 12 El. f. 
yet is he puniſhable by this ſtatute, as it hath been often holden 288. Sir James 
in the ſtar chamber againſt the opinion reported by my lord Dier, Marvyns ca 
(7) To the intent that the Rate of freehold or inheritance, of or in any 
lands, tenements, or hereditaments, freehold or copykold, all or may be 
molefled, troubled, defeated, recovered, or charged} The great doubt 

upon this branch, and of the branch hereafter enſuing, was, for 

that it is not expreſſed by this act, what eſtate, or intereſt ſnould be 

mentioned to paſſe by the deed, charter, & c. whereby the eſtate of 

the freehold or inheritance ſhould or might be moleſted, &c. or 

charged; whether if one did forge, &c. a deed, charter, &c. of an 

intereſt, or tearm of a hundred or a thouſand years, &c. of lands, 

which are the freehold or inheritance of another, whereby the ſame 1 
ſhall or may be moleſted, &c. And the ſame queſtion of a rent — 
charge for years in the like caſe: and the doubt was the greater in 

reſpect of the clauſe hereafter enſuing, which is, To the intent 

that any perſon or perſons ſhall or may have or claim any eſt-te or 


Intereſt for tearm of years of in or to any mannors, &c. And it 


was reſolved, that a leaſe or charge for years of any lands being the 
freehold or inheritance of any perſon, was within this branch, for 
the clauſe is generall, not mentioning any eſtate or intereſt, &c, 
whereby the moleſtation, &c. ſhould grow: and it was requilite it 
ſhould extend to leaſes or charges for years, for otherwiſe mens 
eſtates of freehold or inheritance, &c. might be of little or no value: 
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paſch. 38 Eliz. and zecantingly it was reſolved, Paſch. 38 Eliz. in the ſtar-cham. 
le mag ** ber between the lady Greſham plaintif, and Roger Booth ſcrivener 
Greſhams caſe. Of London, Markham and others defendants, for the forging of 
. grant of a rent charge, by deed bearing date anno 21 Eliz, for 
_ ninety nine years to tlie ſaid Markham out of all fir Thomas 
Greſhams lands of inheritance, and for publication thereof; and 
ſentence given upon the ſaid branch accordingly againſt Roger 

Booth for publication of the fame. _ 
And the ſaid branch after enſuing, is to be underſtood when the 


forgery, &c. is to the moleſtation of a termor. As if A. he pol. 
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F ſeſſed of a leaſe of lands for years, and B. in his name doth ſore 
9 an aſſignment to C. of his tearm, this is directly within the low 
* and meaning of this branch, and the rather in reſpect of thol 
5 Fo a things that be joyned therewith under the ſame puniſhment, = 
1 ” Vie 4H. 6. * (8) Or the right, title, or interęſi of ary perſon or perſons in er to the 
. og 42 : | fame.] Theſe words were addcd, for that the ſtatute of 1 E. 5, 
| 33 H. 6. 23. being to undoe, and trouble the poſſeſſion and title (in the con- 
| Ts Ns junckive) of the ſaid kings liege people: doubt was mae whether 
| Fl. com. 88. N forgery to bar one. that had Put 2 bare riglit or title, and no pol. 
1 - 1 ſeſſion, was within that ſtatute: and therefore this clauſe of 5 Eliz, 
"2 added this clauſe in the disjunctive, as here it appeareth. But calli 
1 nc by a ſpeciall branch of this act the ſtatute of 1 H. 5. cap. 3. leale 
3 being doubtfully penned, is repealed by a clauſe in this act, aud Hind 
1 of „ Venter puniſhment inflicted by this ſtatute. hand 
1 Ir -: 09): Or fat ] pronounce, tub. t, 01 Stew forth i in 3 an 9 heck fa k pour 
1 V and forged deed, Fc. as true — the Same to be forged. ] Herebe Grey 
two things to be explained: firſt, what it is to Pronounce, or pH Nis d 
lich as true. Secondly, what knowledge i is ſufſicient. line 
Io“ pronounce or publiſh is, when one by werds or writing pro- was 
DR» nounceth or publiſheth the deed, &c. to any other as true. (1 
i) Knowing the ſame to be for ed. ] This knowledge may come word 


by two means, either of his own knowledge, or by the relation of lon 
another. Asif A. telleth B. that ſuch deed is falſe and forged, and e 


yet B. will after pronounce or publiſh this to be a true deed, and pour 

| afterwards it falleth out by proof that the relation of A. was true, ac 

and the deed in truth was forged, B. is in the danger of this ſtatute; the « 

and ſo was it refolved in the aboveſaid caſe of the lady Greſham, ere 

org Roger oeh, xc. 16. ſujra, and ſentence. | given accord. 4 

J 8 | : Ie 
2 Fl Per er 1; Ft. 5 (1 . Ard that 57 1 fe galant ut Aal fa * fon "the vile ry FS £07 . | (2 
x T avetners. caſe, fenanct, 1. And there is a clauſe 3 the plaintif ſhould not aid 
ubi ſupra. releaſe nor diſcontinue the puniſhment, & c. but only coits and da- de f. 
maaſmaages: and yet it was reſalved that the queen might pardon the rel 
Co porall puniſhment, which trencheth to common example. No) 

Paſch. 34 r. 3. A upon the ſtatute of W. 2. ca. 25. which giveth two years Jud 
Coram rege, impriſonment i in the raviſhment of ward, the king may pardon the N 


Rut. 30. Kanc? h ment 
thocalsut Sal. ſaid corporall puniſhment of impriſonment. And the pun 


eee eee finding of ſurety, a nd forjuring the realm, &c. upon the ſtatute 
Pie 7 El. 231. of W. 2. cap. 28. De ae ee n farcis may be pardoned by | 
_ as the king. £ 

__ | | (12) ary fa + charter or_ deed. ] This muſt 3 ntended to be 
= ö 5 ſ aled acc ording to the former clauſe, tough it be not lere 
1 ſpecified. | : 
3 Pl. com. 80. b. (13) 75 tte intent that any perſon or PTY fhall or may have or cen 


Cap. 7s · Forging of Deeds. | 


oy ofate or inner ht for tearm of years.] This branch hath been ex- 


plained before in the former part of this Ratute | * 
(14) Not being Copy hold.) 'This needeth no explication, 4 
(15) Or annuity. ] This is evident. 


(16) Any obligation, or bill obligatory. ] Theſe muſt be intended 


o be ſealed: if a man forge a ſtatute ſtaple, or a recogniſance in 


24, for each of them hath the ſeal of the party. But otherwiſe it is 


the ſeal of the conuſor. 


x 


hold and inheritance. 


was bound by recogniſance of two hundred pound, to Rowland 
Hinde of the Inner Temple, for payment of one hundred pound. 
Hinde wrote a letter to Greyil, and writ his name in the loweſt 


pound, brought a /cire fac? upon the recogniſance, whereunto 


was ſentenced in the ſtar-chamber upon this ſtatute. © 


Eace, And it was reſolved, that damages ſhould be aſſeſſed by 


pee 


Now the queſtion upon this branch concerning felony, was, that 
Iltereas the faid Roger Booth was convicted in the ſtar-chamber 
ar the publiſhing A the forged grant by deed of a rent charge 
f a hundred pound per annum, as is aforeſaid; afterwards the ſaid 
oger and others were charged in the ſtar- chamber with the forging 


ate 20 Eliz. but forged long after: whether this ſecond forgery was 
flony, or no, within this branch ; and the doubt did ariſe upon 


was 


the nature of a ſtatyte ſtaple, that is, acknowledge them, or either 
of them in the name of another; theſe are obligations within this 


of a ſtatute merchant, or of a recogniſance, becauſe they have not 


(17) Or writing. ] This extends to a teſtament in writing, 
whereby the tearm for years or goods and chattels be deviſed, and 
the former branch extendeth to a will in writing, concerning free. 


(18) Acquitance, releaſe or diſcharge. ] Lodowick Grevil eſquire 


part of the letter; (as many uſe when they write to men of great 
calling) Grevil cauſed the letter to be cut off, and a generall re- 
laſe in few words to be written above Hindes name, and took off 
Hindes ſeal, and fixed it under the releaſe: fo there was Hindes  _ 
hand and ſeal to this releaſe. Hinde being not paid his hundred [x92] 


Grevill pleaded this releaſe, Hinde pleaded nor ef factum, and tried 3 
his deed, whereupon judgement was given againſt him, whereby _ 
Hinde was barred of his debt. For this forged releaſe Grevil 


a deed of feoffment in the name of fir Thomas Greſham bearing 


be faid words [i/oons] commit any of the ſaid offences. And it 


177 
F. N. B. 96. b. 
e. & 10. a2. 


Dier, 13 Elis. . 


El. in camera 
ſtellata inter 
Hinde and 
Grevill. 


(19) Shall pay to the party grieved, his double damages.] Upon theſe 
words in the caſe aforeſaid, between Hinde and Grevill, the queſ- 
ion was, whether Hinde ſhould have double damages in reſpe& of 

he penalty, viz. the two hundred pound, or of the hundred 
pound, the due debt appearing in the condition of the recogni- 


the court to double the penalty, for the penalty ſhould be reco- | 
ered by law if the forged releaſe had not been: and this was re- 
ported by the lord Dier, and imprinted, and ſince omitted out of 


(20) Being hereafter convicted or condemned of any of the offences afore= 
ad, Hall, Ec. eftfoons commit, &c, any of the ſaid offences.] Here 

de four kind of offences; the firſt concerning moleſtation, &c. of 
eehold and inheritance. Secondly, the publication of the ſame. _ 
owing, & c. The third concerning a tearm for years, annuities 
ud demands perſonals. Fourthly, the publication thereof. 


Paſch. 9 Ja. In. 
ter fir Will, 
Reade pl. and 
Rogerum Booth 
et alios def. in 
camera ftellata, 


Mich. 13 & 14 5 
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| was objected, that by reaſon of this word [e/?/5ons] iterum, the f. 
| as the firſt offence being for publication of a forged deed, &c. 
&c. and upon that branch whereupon the firſt offence was ground. 


_ ed, or elſe it was ſaid, it was not iterum, which word was in fioni 
| fication gueſt iter unum, that is to ſay, per idem iter, and it is ſo taken 


de Invent. | 


of councell learned of both fides, and upon conference, and 
conſideration had of this act, reſolved, that the fecond offence wi 
felopy within the words, and meaning of this act, for the words be 
exprefly, being condemned of any of the ſaid offences, eſtſyons 
commit any of the ſaid offences. So as by reaſon of theſe words, 


commit the ſecond time any of them: and ſo theſe words any of 


ia 11 El. 


ſeript not 
Printed. 


Provided always, &c. that this act or any thing therein con- 
tained, ſhall not extend to any perſon that ſhall plead cr ſhe 
forth any decd or writing exemplified under the great fea). d 
England, or under the ſeal of any other authentique cout of 


_ perſon that ſhall cauſe any ſeal. of any court to be let to ſuch 


Mich. 10 Jacobi 
regis in com- 
muni banco in a 
prohibition be- 

tween Tho. 
Read pl. and 
Avis Hide, and 


Rich. Hide de- 


= fendants, 


mentioned. And it was alſo reſolved by them, that by reaſon of 
this word (eftſoons] the ſecond forgery, 
after the firſt conviction, or elle it is no felony. =» 


Provided always, &c. that if any perſon, &c. hath of hi 
| own head, &c. forged or made, &c. or if any perſon, &c. hath 

| heretofore publiſhed or ſkewed forth any falſe deed, &c. 

| - Hanford before this ſtatute forged a leaſe for years of the land ofthe 

Dier in a manu- 


married one of the daughters and heirs of the ſaid lord Williams) was 


| | pound was redeemed by Weynman, and the leaſe was cancelled. 
_ And after Weynman perceiving the leaſe to be forged, ſued Hanford} 
__ good and true: whereupon Weynman ſued Hanford in the far 
chamber, where by the opinion of the chief juſtices it was holden, 
that it was not within this ſtatute, becauſe that the deed was cin. 
cclled, and Hanford made no title to the intereſt of the tear. 


deed, charter or writing enrolled, not knowing the ſame to be 


falſe or forged. 


ſaid parties to be tried at the bar was, whether the laſt abbot 


Forging of Deeds. Cap. 55 


cond offence muſt be of the ſame nature as the firſt offence waz: 
þ 


th 
ſecond offence muſt be for the publication of another forged deed, 


for the ſecond time. Primo quidem deciji, incommodum eff, ittrun 
Aultum, tertio turpe : which doubt was referred to the conſiderations 
of the two chief juſtices, and chief baron, who upon hearing 


any of the ſaid offences, this word {cons} is well ſatisfied, if be 


the faid offences extend to any of the ſaid four offences before 


* 


v, Kc. muſt be committed 


lord Williams of Tame, which leaſe after by Weynwan (which hath 
impeached, but not as forged, and by compoſition for two hunde 


in the chancery to have reſtitution of the two hundred pound, and 
there Hanford after this ſtatute of 5 Eliz. maintained the leaſe 3 


1 | 4 . . WT: 
this realm, nor ſhall extend to any judge or juſtice, or olle 


his muſt be intended of a deed or writing, which by law may be 
exemplified : for the knowledge whereof we will report a reſolutl 
of the whole court of the common pleas. The iſſue between tis 


Abbingdon, and all his predeceſſors, & c. held certain lands * 


Cap-75- Forging of Deeds, 


; iriſh of Saint-Eflens, &c. diſcharged of the payment of tithes 2 
nad the plaintif offered to ſhew in evidence to prove the ſaid land 


o de diſcharged of payment of tithes, a vidimus, or innotgſcimus 


WT under the great ſeal in theſe words: Fidimus quendam antiquum li- 
i in pergameno intitulatum volumen de copiis munimentorum ſeu diver- 


n, gebarum, et acorum monafterii de Abbingdm. In which book = 


nas a copy of a bull of the pope, for the diſcharge of the ſaid land 


bor payment of tithes, which was but part (amongſt other things) | 


cr the ſaid book. And by the opinion of the whole court, hearing 


of the counſell of both parties, it was reſolved that the faid exem- 


cation -ought not to be given in evidence to the jury for theſe | 

1 WY cauſes ; firſt, becauſe that which was exemplified, was not of re- 

Ne cord; for neither deed, charter, or other writing, either ſealed, or 

ns WY without ſeal, ought to be exemplified under the great ſeale, 
„or any other ſeal in court of record, for ſeals of courts of re- 


te cord ought not to exemplifie any thing but that which is of re- 
cord, becauſe records be publique, wherennto every ſubject may 


re have recourſe to confer the exemplification with the record it- 

elt, and records be in the cuſtody of ſworn officers, and there: 

e fore no inconvenience can follow upon the exemplification ot 
them, But a deed, charter, and other writings are private, and re. 
main in the cuſtody of the party, and may be raſed, interlined, or 

his WY corrupted in points materiall, and if they ſhould be exemplified, 

th WW the raſure, interlineation, and corruption ſhall not appear therein. 
Alſo the deed, charter, or other writing may be forged, and if 
they ſhould be exemplified, then the exemplification might ever be 


the WW fhewed in evidence, and not the deed, &c. it ſelf, and fo the for- 


at gery, and falfity ſhould never upon the view of the deed, or of the 
was (ea), or other things rifing upon the view, be diſcovered. More- 
red BM over if a forged deed ſhould be exemplified, then the effect of this 


forged deed, &c. it ſelf might never be publiſhed, or given in evi- 
an( dence, but the exemplification, and fo this ſtatute in that point de- 
e laded: and therefore where this ſtatute, or any other ſtatute or 
book ſpeaks of an exemplification, vidimus or innoteſcimus of a deed, 
den Kc. it mult be intended of a deed inrolled, viz. the exemplifica- 
ca- bon, vidimms, or innoteſcimus of the inrolment thereof, which is of 


ld, fatute concerning publication ſhould be taken away; for then the 


Mich. 29 & 30 
Eliz. lib. 5. fo. 
54. in Pages 


record, It was further reſolved that no record, or inrolment of ; 
any record, may be exemplified under the great ſeale, but of a 


on- cord of the court of chancery, or other record duly removed 


Fol emplifcation ought to be. of any part of a letters patents, or of 

t of ny other cen or of the inrolment thereof, but the whole re- 
er cord or the inrolment thereof ought to be exemplified, ſo that the 
ach hole truth may appeare, and not of ſuch part, as makes for the 

o bel de party and nothing that make againſt him, or that manifeſteth 


there might be an evaſion to make the ſtatute of 28 H. 8. cap. 16. 
of ſmall force, which prohibiteth pleading, or alledging of bulls, 
kc. under paine of a premunire, as by that act appearcth. 


tle truth. Laſtly, in the caſe at the barre, the ſaid book was in- 
tituled, Volumen de copiis munimentorum, et diverſcrum geſtorum. So 
as ſceing the bull itſelſe (being no matter of record) could not be 
txemplified; à fortiori, no exemplification could be had of the 
copie of the fame. And if bulls, &c. might be exemplified, then 


+6al8..- 


WW 


tlither by certiorari, Sc. Furthermore it was reſolved, that no ex- 
0741. 


281.8. cap. 
16. 1 4 2 Ph. 
& Mar. cap. 8. 


1 Eliz. cap. 1. 
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Milch. 10 E. 3. 
, x: . RE 
Kot. 92. Ebo= 


_ againſt Richard of Snowſhall, calling him therein, Roy de Ravener, | 
Sc. Whereupon he being arraigned, pleaded thereunto not guilty, 
and was found guilty, as by the record appeareth. So as a libeller, 
or a publiſher of a libell committeth a 
2 1ndicted therefore at the common law. 
Mic. 18 E. 3. 
coram rege 
-.-. Mot. 13 


John de Northampton an attorney of the kings bench, wrote a 
letter to John Ferrers one of the kings councell, that neither Sir 
William Scot chiefe juſtice, nor his fellowes the kings juſtices, nor | 
their clerks, any great thing would do by the commandement of of 

our lord the king, nor of queen Philip, in that place, more then of 


of Champerty, Imbracery, e. Cap. f,. Ne 
CAP. IXXVI. 


Ot Libels and Libellers. 


VV HAT allibell is, how many kindes of libel thre be, ui 


are to be puniſhed for the ſame, and in what manner, you 
may read in my reports, viz. Lib. 5. fo. 124, 125. Lib. g. 

fo. 59. To theſe you may add two notable records. By the one 
it appeareth, that Adam de Ravenſworth was indicted in the kings 
bench for the making of a libel in writing, in the French tongue, 


publick offence, and may be 


any other of the realme; which ſaid John being called, confeſſed 


the ſaid letter by him to be written with his own proper hand, 
Fullicium Curie. Et quia prediftus Johannes cognovit dictam litera 


per ſe ſeriptam Roberto de Ferrers, qui et de concilio regis, que lite 


continet in ſe nullam veritatem: pratextu cujus dominus rex erga curiait 


e. jaſticiarios ſuos lic in caſu habere poſſet indignationem, quod eſſe! i 


| ſcandalum juſt ic et curiæ. eo Tdeo dictus Joliannes committitur mareſc' et 
alla invenit 6 manucaptores pro bono gi. 


8 E E the firſt part of the Inſtit. ſect. 701. verb. Maintenance 
And the ſecond part of the Inſtitutes, W. 1. cap. 8. 32. & W-* 


e 
tute of 32 H. 8. cap. 9. in the firſt part of the Inſtitutes, ab: /i'% 
part of the Inſtitutes, cap. Chancery. Whereunto you may adde 


in times paſt have been diſherited, becauſe that in ſpeciall aflis 


of Champerty, Imbracery, Maintenance, da. 


CAP HAVE: 5 / 


49. and the expoſition upon the ſame. See alſo the its 
Rot. Parl. 17 R. 2. nu. 10. John de Winſors caſe. And the fourth 


that where by the ſtatute of 6 H. 6. cap. 2. it is recited, that dive! 


GS 


the tenant and delendant might not have knowledge nor copie of 
the pannel of them that be impannelled to paſſe in the ſaid aftiſes 
to inform them of their right and title before the day of the ſeſſiol 
that the aſſiſes ſhail be demanded ; which is a rehearſall of the con 


Cap. 7 9. | Of Riots, Routs, &c. | | E 17 5 : | 1 5 
mon law, but ſo to be underſtood, that both parties plaintiffe and | = | | 
tenant, &c. be preſent, when ſuch information is given, and con- = 
ſenting thereunto : otherwiſe, if one of them informeth in the ab- | 

ſence of another, it is unlawfull, and a good cauſe of challenge of Ee 9 
ſuch of the jury as ſhall be ſo on the one part informed: for every 1 
jury muſt be indifferent, as he ſtand unſworne .. 


CAP. T XXVII. 


GE E the firſt part of the Inſtitutes, ſect. 701. verb. Barretors. et. Nas Can. 

) See the ſtatute of Ragman, temps E. 1. whereby the commiſ- cap. 28. 3 N 

ſion of Trailebaſton is raiſed. It is thus provided. Ez put. 

co 9. en tiels maners de quereles doit le court le roy ee favourable, voet le 

| roy, et enjoint les juſtices q. nul enquerelant, ne reſpoignant ne foit ſur- 

priſe nencheſon per hockettours, ou barrettours, pou. que le veritie ne ſoit 

 Heckettors or hocquetours is an ancient French word for a knight 

of the poſt, (worthy to be Knit to a poſt) a decayed man, a baſket- | 
For barrettors, ſee the firſt part of the Inſtitutes, ub! ſupra. 


,, cm61.-. 


Of Riots, Routs, Unlawful Aﬀemblies, Forces, 


RIOT UM commeth of the French word, roter, i. rixari : and 
in the common law fignifieth, when three or more doe any 
unlawfull act, as to beat any man, or to hunt in his park, _ 
chaſe, or warren, or to enter or take poſſeſſion of another mans 
land, or to cut or deſtroy his corne, graſſe, or other profit, &.  _ 
* Royta is derived of the French word rout, and properly in law * Latine Turba. _ 
ſignifieth, when three or more do any unlawfull act for their own, 9 
or the common quarrell, &c. As when commoners break down roles IF _ 
hedges or pales, or caſt down ditches, or inhabitants for a way zange nomen li! 
claimed by them, or the She; platen Os ER rg turba recepit, _ : Te 
An unlawfull aſſembly is when three or more aſſemble them. Lamb. int. Leg if 
{elves together to commit a riot or rout, and doe it not. Prædones 1 Pet, Fang 25 bk 
autem nominamus uſq; numerum ſeptem vis orum ; deinde ( quorſq; numerus — cap. 26. 5 W 1 
35 coaluerit) * turmam ¶ Saxonice lot ii dicimus; numerus ft excreverit, * Turma quak 280 
cker citum vocumus, hlothbota, to be quit of unlawfull aſſemblies. — tardena * 
One may commit a force. But of this, that I may not unpro- . 1 
itably repeat, you may reade at large Fitzherbert, and thoſe others = 9 
at have written of this argument. N —— — 


... ara -- — ADE ADS PAO 29> 7 9 ns > - 
- . 2, 
6 L b e 1 5 9 , G 4 * 2 1 . 7 9 0 2 * * 


Of striking, &c. Cup. 92. 


| | - Juan 8 ubditos pacater. Vis legibus oft inimica. 8 
1 Lib. 5 9 2 115. Lb. 11. . Bo. See the I the In 
„ dates, fes 481: 449. Cuſtum. de Norm. cap. * fo. 66, 67, 


K A 5. LXXX. 


F lv £95 > ref 
— CO *; - 1 oo 


| 1 or Quang Chiding, or 3 by Work 
1 ©; 0 Church or eas cdl 


mach! T# HE 1 1 a W is to be ſaſpended by the or- 
JI 4 dinary ab ingreſſu ecclifie, and being a clerk from the miniſtra. 

ED. 7 4 7 ice, ſo * as he 99 hin meet accord, 
ing to the fault. 


| 0 A P. IXXXI. — 
= [17] 0 of Smitng, or bs „Sent Hands upon « an- 7 
. oa Church or Churchyard, 
i 5E. 6. ubi ſupra, | "H E 8 mall be * 5 l. excommunicat, ad 
| * 05 6. 2 eee from e of Eu . 

55 * a * 


8 A. 
8 A P. LXXXI. 


of 1 friking ien any Weapon, o or 
drawing of any Weapon in Church or Church- 
e to the intent to ſtrike e &c. 1 


5 E. 6. ub · ſup. = H E offender wt 1 by the th of 1 men, o or c by 
Note the dil- T his own confeſſion, ® or by two lawfull witneſſes, before jul- 
= 232 tices of aſſiſe, juſtices of 0) oier and terminer, or juſtices of 
7 _ * on. 5 peace in their ſeſſions, ſhall loſe one of his eares: and if he hath no 


 templo pugna- cares, to be marked in the cheek with a 1 iron with the letter F, 


verit 120 fol dis and if — be excommunicate. - 
noxiam facito, 3 
Dier 23 Eliz. 
177. caſe ulti m. | 


CAP. LXXXIIL 


Lo 


For firiking, &c. in any of the Kings Courts of 
N e 


Kings Houſes, &c. 


GEE before in the fixty fifth chapter of Miſpriſion, that is, ci. 


men commiſſionts. 


: 3 C AP. LXXXIV. 5 


. l 


Againſt Fugitives, or ſuch as depart out of the 
Realme without Licenſe, and ſuch as are be- 


| Onne ſolam fat patria of, ut piſcihux equor, 
E wolucri, vacuo quicguid in orve patet. 


& 14 Eliz. cap. 6. are expired. The ſtatute of 12 R. 2. ſuch as 


L 


It a premunire. No perſon reſiant within any of the kings do- 
unions, ſhall depart out of any of thoſe dominions, to any viſita- 
0n, congregation, or aſſembly for religion. 
Amo 1 Jac. cap. 4. and 3 Jac. cap. 5. Againſt going or ſending 
I children to any ſeminary beyond ſea, and againſt the departure 
ut of the realme (without licenſe) of any children not being ſoul- 


"man or perſon of higher degree, or any perſon which hath borne 
' ſhall beare any office, or place of captaine, lieutenant, or any 


bis realme, to ſerve any ſuch foraine prince, ſtate, or potentate, 


aſſe the ſea, or ſend out of the realme to provide or purchaſe any 
enefice of holy church, with cure or without cure, are in danger 


hond Sea, and returne not upon Command. 
- 


T is firſt to be ſeen of acts in parliament publiſhed in print, 
which of them are abrogated and repealed, and which of them 

ſtand in force. The ſtatute of 5 R. 2. cap. 2. is repealed by 
be ſtatute of 4 Jac. cap. 1. And the ſtatutes of 13 Eliz. cap. 3. 


12 R. 2, CIS, 


1 Elis. c. r. 
revive. ' 


1 Jac. cap. . 


3 Jac. cap. - 
lers, mariners, merchants, or other apprentiſes, or factors, for any 

auſe whatſoever. And anno 3 Ja. ca. 4. againſt impoſing felony 

pon any ſubject that ſhall depart this realme, to ſerve any prince, 

ae, or potentate: or ſhall paſſe over the ſeas, and there ſhall von 

itarily ſerve any ſuch foraine prince, ſtate, or potentate; not 

Wing before his or their going or paſling, taken the oath men- 

ded in that act. And lu wie impoſing felony upon any gen- 


ter place, charge, or office in cainpe, army, or company of ſoul- 
or conducter of ſouldiers, that ſhall.goe, or paſſe voluntarily out 


3 


25 H.. cap. 19. : | £ 


— 


ORE 


IR PE 2 
— — — 
0 ? 


| Regiſt. fs. 3%, 
90. F. N. B. 85. 


| Vide fimile Re- 
fads gift. 61, &c. Ad 
Jura regia. = 
Regiſt. fo. 193. 
directed to the ſheriffe, and faith, Qzia datum eff nobis intellig 
 gudd A. B. clericus verſus partes exteras ad quam plura nobis et qua 
pluribus de populo noſtro præjudicialia et damnoſa ibid. proſequend., &. 
Whereby it appeareth, that this writ lyeth only in the caſe of a 
_ ecclefiaſticall perſon, or a man of the church, and that tor thre 
_ reaſons. Firſt, for that they had the cure of ſoules, and therefor 
- ought to be reſident. Secondly, for that they, maintaining foral 


Die licentia 
transfretandi 
pro religioſis. 


or ſhall voluntarily ſerve any ſuch foraine prince, ſtate, or potentate 


[179] 


Againſt Fugitives. 155 Cap. 94 


before he be bound by obligation with two ſureties, as in that ad i: 
is preſcribed; But it is provided that upon the attainder of an 9 
| ſuch felony, no forfeiture of dower or corruption of blood ſhal 10 
enſue. Reade over theſe ſtatutes, for they are ſo plainly penned 1 
77 ̃ é... y nnoge nin 1 
Next unto this, two things fall into conſideration, firſt, hat f : 
acts of parliament not publiſhed in print in our books of ſtatute: th 
do prohibit men to paſſe the ſeas without licenſe. And ſecondly + 
what may be done therein by the common law of England. 8 ug 
At the parliament holden at Clarendon, anno 10 H. 2. called the ba 
aſſiſe of Clarendon, Fa#a eft recognitio. cujuſdam partis conſuttudinu ( f 
et libertatum anteceſſorum regis, et ca. 4. fic recognitum eſt. Archiehi be 
copics, epiſcopis, et perſonis regni non licet exire regnum abſque licentia dj nf 
mini regis, et fi exicrint, fi regi placuerit, ſecurum eum facient, quod ni j 
in eundo nec in redeundo, nec moram faciendo perquirent malum jeu dam |, if 
gon nes 7207-00 FE. Eo eg i ang "ke 
This appeareth in it ſelfe to be but a recognition, or declaratio # : 
of the common law: and this is manifeſtly proved by the writ j 50 | 
the Regiſter at the common law, purſuing in effect the very word , 
of the ſaid act of 10 H. 2. Breve de ſecuritate invenienda, quid 17 
non divertat ad partes exte1 as fine —. En k 
And hereupon there ariſeth a diverſity between one of the cler ane, 
gie, and one of the laity : for a man of the church may be com ; 
pelled to put in ſurety, that he ſhould not depart the realme wit II. 
, out the kings licenſe, nor ſhall there attempt any thing in contemp or kr 
or prejudice of the king or of his people. And this writ ! | 


Regiſt. $9. 90. 
V 
d 0 as neither 

this writ, nor a 
proclamation in 
nature of this 

writ ought to 
be granted, but 
where the party 
intends to de- 
part the realme 


for theſe ends. 
cF.N.B. fo. 85. 


75 b. Vide Dier 
1 Eliz. 165. b. 


Rot. Finlum 


N .  . ' licentia dl mini regis; et profterea finem fecit, Oc. Note the $01 


over without any prohibition precedent unlawfull. 


Et Rot. clauſ. 
7 H. 3. m. 5. 


Now let us peruſe ſuch authorities as we finde in records 


authority, impugned many of the kings lawes, to the great pre) 
dice of the laity. Thirdly, they had no temporall lands, thereto 
LG, og ot Ce 

There is another writ in the © Regiſter, and that is to be direct 
to the party himſelfe, viz. either to the clerk, or to the layma 
wherein the king reciting, Quod datum eft nobis intelligi, quod | 
ver. partes exteras abſque licentia noſtia clandeſtine te divertere, 


epi 
d quamplurima n:bis et corone noftre prejudicialia ibid. proſequi intend p ie 
Oc. ſub periculo quad incumbit prohibemus, ne verſ. partes exteras ab No 
licentia naſtra ſpeciali aliqualiter te divertas, nec quicquam ibid. p'\Sifilprir 
qui, Oc. And upon this writ the party is not to finde any ſuret Ing, 
for there is no word of ſurety in this writ. And if the © ub by 


cannot be found, the king may make a proclamation under t 
| great ſeale, to the effect of the writ laſt mentioned. = 


books of law in ſerie temporis, taking ſome few examples for ma 
that might be cited. 5 f 
1 Willielmus Marnion clericus profectus eft ad regem Francis | 


\ 


Cap. 84. Againſt Fugitives, 
e Nu grand feignior ou chivalier de mera bats ne thit prender che 


| min (daler hors de realm) ſans noſtre conge, car i nt purreit le realm re- 
nain diſgargne. de fort gents. And the f nobles and peers of the 


realm are ot the Kings great councel, e 
By this it appeareth, that theſe are prohibited to goe beyond ſea 
without licence : but others of the inferiour laity may go without 
cenſe, if they travell not to the aboveſ?id prohibited ends. But 
$ thoſe of the laity and men of the church alfo being beyond ea, 
may be commanded by the kings writ, either under the great ſeale, 
or privie ſeale, in fide et ligeantia, Sc. to returne into the kingdome 
(though he be not there to any of the aboveſa:d prohibitcd-ends;) 
and 5 he returne not, for his contempt his lands and goods ſh: 
be ſeiſed, quouſgue, 9c. > Commandement was given to an eccle- 
faſticall perſon refiding at Rome to returne into Englanc. 
| Quamplurime literæ domini regis mifſe Rome, ad revocand' di- 
bey ſas clericos ibid. commor antes, qui guampiurima attemptarunt in de- 
dicur regni, præcipient' etiam, 0d red:ant ad feſtum eis appuuctuatum: 
et pro eo quod nom vencrunt, preceptum fuit vicecomiti quod eos cavat. 
Et Rogerns de Holme prabendarins in ecclefia Sancti Pauli London cap- 
tus per vic Londen, et arcnatus, examinatus, et convictus nittitur priſons 
JJ... / To don nog Tt ng 


% 


k Rex proclamari fecit in omnibus comitatibus Anglia, quod ue quis 
comes, bare, miles, relizioſus, ſagittarius, aut vperarius, Oc. extra reg- 
mg mm: ſe transferat, ſub pena arcfationis, et incarcerationis. = 


Herein it is to be obſerved, that ſeeing by law, no ea 


hibited by law, they mutt have ſuch a particular writ or proclama- 
— E.. ET IRTP 
| Sir Matthew Gayrny knight was prohibited by the kings writ 
to depart the realm, and to ſerve in wars-exprefly inhibited by the 
king: which notwithſtanding he did. Now the record faith, Quia 
Matlæus Gourny miles contra defenflonem regis transfretavit, et fe guer- 


 foriefecit reg manerium de Corimal-et ſimul cum una carucat” terre, fc. 
Rex F licentiam dedit abbari de E. quod proficiſci poſſit ultra mare ad 
uflandum caput Sancti Tohonnis Baptiſts Ambiani, corfora trium regum 
mie, feretrum Sandi Frauciſci in et Sanctum Facobim in Ga- 
cla, ita quod non proſequetur, auf procurabit quicguam in præjudicium 
it, aut * legum ſuarum, freut idem abbas in prEſentia eancellarii regis 
CCC 
Note that eccleſiaſticall perſons could not goe beyond ſea on 
ſlerimage without licence, nor to doe any thing in prejudice of the 
"iq he rang 1 VV 
And it is to be obſerved that the king my grant licence to 
wall beyond the ſeas, either under the great ſeal, privy ſeal, or 
vy ſignet, but he cannot recall one that is beyond ſea, but by 
J on En. 
ut for avoiding of tediouſneſſe, and heaping many to on end, 
JJ OST, eo es 
* The letters under the oreat ſeal, or privy ſeal to recall any from 


III. Ixsr. * 


2 & 3 Ph. & 
Mu. Diers 128. 
pl. 61. Will, de- - 


no earle, baron, 
or knight (as Britton faith) nor religious, & c. ought to goe out of 
the realme, a generall proclamation declarative will ſerve to aggra- 

vate their off uce: but otherwiſe it is of thoſe, that are not pro- 


is fbi per regem inhibitis immiſcuit, tam in corpore, quem in bonis 


Fyond ſea, ought to be ſerved by ſi me © meſſenger, who upon his 
th is to make a certificate thereof in the chancery, and from 


** : 


Britton temps 
E. 1. fo. 282, . 


283. Vide leſta- | 


tut. de.5 R. 2. 


Ci. 2. Seigniors 5 


except out of 
that ſtatute. 
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f. 110. a. 27 
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De fon grand 
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I Mic. 39 f. 3. 
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Rot. Vaſc. 


10 E. 3. m. 29. 
m By ſeiſure and 
impriſonment. 


a Rot, pat. 


40 E. pt. 1. nu. + e 
40. Mich, 4E. 3. 


Coram rege 


Rot. 34. Prio- 
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Barth. et ds“e 
noyo caſtro quod 
mare non tra- 
ſidit, Ec. e 
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ſoarum) ut 
„ 
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10 Againſt Fugitives. Cap. 84. 


tbence a mittimus to be ſent into the exchequer, and thereupon a 
commiſſion to be granted to ſeiſe the lands and goods of the de. 


e oh TRY lnquent. | | „J | | 

Mich. 12& 8 Mich. t2 & 13 Eliz. It was reſolved by all the juſtices (except 

| 23 El. Dier, fo. two) that a merchant of Londor departing the realm, to the intent 

28 Pac. 23 to live freely from the penalty of the law, and out of his due 
e obedience to the queen, and not for any merchandiſe, that it was 
nq o contempt to the queen, for merchants were excepted out of the 

ſaid ſtatute of 5 R. 2. cap. 2. and by the common law merchants 

8 5 might paſſe the ſea without licence, though it were not to mer- 
5 It is holden, and ſo it hath been reſolved, that divided kingdomes 
under ſeverall kings in league one with another are ſanctuaries for 
ſervants or ſubjects flying 0 ſafety from one kingdome to another, 


— —— — 


. — - * * 4 — 
PE A A I Ee n 
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8 [181] for all) having purpoſed to give ſome taſte of every thing ; erfine0 


and upon demand made by them, are not by the laws and liberties 
bol kingdomes to he delivered : and this (ſome hold) 1s grounded 
Pest e. 23. | . upon the law in Deuteronomy. Nonetrades feroum domino 440, qui ad 


. 8 „ J EB 1+ 
FOE oe When queen Elizabeths ambaſſadour lieger in France, an 34 
vol ber reign, demanded of the French king Morgan and others of 
her ſubjects, that had committed treaſon againſt her; the anſwer of 
El French king to the queens ambaſſadour is truly related in theſe 
Camden Elizab. words, Si quid in Gallia machinarentur, regem ex jure in illos animad- 
., 355 werſurum; fin in Anglia quid machinati fuerint, regem non poſſe de eiſ- 
EE dem cognoſeere, et ex jure agere. Omnia regna profugis eſſe libera, re 
eu intereſt, ut ſui quiſque regni libertates tueatur. Immo Elizabethan 
non ita pridem in ſuum regnum Mo nigomesium, principem Conaeun 


5 * 


et alias è gente Gallica admiſiſſe, Qc. and ſo it reſted. 

King I. 8. in the 28 year of his reign being in league with the up 

French king, and in enmity with the pope, who was in league wit 

the French king, ſent Cardinall Pool ambaſſadour to the Frenc 

king. of whom king H. 8. demanded the ſaid Cardinall being tus 

ſubject and attainted of treaſon, and to that end cauſed a treatile 

to be made (which J have ſeen) that ſo it ought to be done jur 

— gentium: ſed nm prævaluit. But Ferdinando king of Spain upon * 

3 queſt made by H. 7. to have Edmond de la Pool earl of Suffolk 

44. 21 H.. atttainted of high treaſon by parliament, anno 19 H. 7. at the fir 

Rot, pail. 1 intending to obſerve the privilege and liberty of kings, to prote 

. 7. ſuch as came to him for ſuccour, and protection, delivered hun 

net,, yet in the end upon the earneſt requeſt of H. 7. and prom! 

| that he would not put him to death, cauſed the ſaid earl to be 0 

__ livered unto him, who kept him in priſon, and conſtruing his pro 

A | miſe to be perſonall to himſelf, commanded his fon Henry alte 

his deceaſe to execute him, who in the fifth year of his reign vp0 
cold blood performed the ſa ge. ET 

We could add more examples of this kind, but (to ſpeak on 

or incident to fuch things, as we have undertaken to treat of, the 
77. ASSO 0s ord. Ea a rt og 

2 Car. ca. 2, See the ſtatute of 3 Car. an act th reſtrain the paſſing and ſenc 

© Mich. 10 fl. 4 ing of any to be popifhly bred: beyond the ſeas —@— 

Rot = Flemenesfreme, Ave flemenesfrenthe, interpretatur, . catalla fug! 
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Cap. 85. Againſt Monopoliſts 1 


Againſt Monopoliſts, Propounders, and Pro- 
T appeateth * by the preamble of this act (as a judgement in * The ſtatute of — 
; L parliament) that all grants of monopolies are againſt the ancient 21 Jac. ca. 3. 1 
, and fundamentall laws of this kingdome, and therefore it is eee 1. 30. „% 
WW neceſſary to define what a monopoly is ED WO 
s A monopoly is an inſtitution, or allowance by the king by his , 1 
grant, commiſſion, or otherwiſe to any perſon or perſons, bodies . ol 
4M politique, or corporate, of or for the ſole buying, ſelling, making, See the expofin 
working, or uſing of any thing, whereby any perſon or perſons, tion upon Mage 
: bodies politique, or corporate, are ſought to be reſtrained of any r = 5 5 
or freedome, or liberty that they had before, or hindred in their law- feeds, * Is 
%%% m Cd co 21 ' %ulehnnocie 
ll For the word monopoly, dicitur, and 78 uhu, i. ſolo, na r- © Trin. 44 Blizs 
4. Noun, i. vendere, quod ef, cum unus ſolus aligquud genus mercaturæ lib. 11. f. 84,85, _ 
„ niverſum vendit, ut folus vendat, pretium ad ſuum libitum flatuens © Tow de % 
hereof you may read more at large in that caſe. And the. law e. 
of the realm in this point is grounded upon the law of God, 
which faith, Non accipzes loco pignoris inferiorem et ſuperiorem molam, Deut. ca. „ 
quia animam ſuam appoſuit tibi. Thou halt not take the nether or ». 6. 
upper milſtone to pledge, for he taketh a mans life to pledges _ 
whereby it appeareth that a mans trade is accounted his life, be. 
cauſe it maintaineth his life; and therefore the monopoliſt that 
taketh away a mans trade, taketh away his life, and therefore is ſo 
much the more odious, becauſe he is vir ſanguinis. Againſt theloips . 
renters and propounders of evill things, the Holy Ghoſt hath Rom. 1. 30. a 


„ 


ſpoken, ' inventores malorum, c. digni ſunt mo rte. 
That monopolies are againſt the ancient and fundamentall laws Commercium jure 

of the realm (as it is declared by this act) and that the monopoliſt genrium commune 

was in times paſt, and is much more now puniſhable, for obtain- 4% deber, ef nen 


, . l . . ' . in mono oli ad © Og py 
ing and procuring of them, we will demonſtrate it by reaſon, and | 5 1 
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Nove it by authority. 0 IE, » 1: i queſium 3 — 
F hatſoever offence is contrary to the ancient and fundamentall convertengum os 
laws of the realm, is puniſhable by law : but the uſe of a mono-. Jniquum ef als | 
poly is contrary to the ancient and fundamentall laws of the realme, Fetgre, ali: 
therefore the uſe of a monopoly is puniſhable by la. "OA 3 
That offence which is contrary to the ancient and fundamentall 1 H. 7. 11. k 
laws is melum in ſe. The minor is proved by this declaration in 
The liberty that the ſubject hath to goe to any clerk in the , 4 2, 
kings court = Aro be reſtialoes but by paffamem. 8 W. 1, cap. 27. - 
In 50 E. 3. John Peachie of London was ſeverely puniſhed for 
pocuring a licence under the great ſeal, that he only might fell wg par, 508.3, 
fug! let wines in London „„ . 
See in the preambles of ꝙ E. 3. cap. 1. 25 E. 3. cap. 2. 27 E. 3. 
1 28 E. 3. Stat. Stap. 2 R. 2. ca. 1. See the ſtatute of Magna 
Cart, ca. 3. 31 E. 3. cap. 10. 7 H. 4. cap. 9. and 12 H. 7. 
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e eee Monopolits. Cap. 8; 


1 & 2 Ph. & Mar. ca. 1 4. Rot. Parl. 1 R. 2. nu. 20. 4 R. 2. nu. 


| Rot. Parl. 39. 5 R. 2. nu. 89. Forteſcue, cap. 35, 36. One of the articles 
23 H. 6. nu. 30. wherewith William de la Pool duke of Suffolk was charged, was 


for procuring of divers liberties in derogation of the common 
law, and hindrance of juſtice: note this is an offence puniſh. 
CCC. 5 „ 9 9 


[82] King Philip and queen Mary by their letters patents granted to 
Mich. 2 & 3 El. the maior, bailifs and burgeſſes of Southampton and their ſucceſ. 
Dier manuſcript ſors, (for that king Philip firſt landed there) that no wines called 
not painted, malmſies, brought into this realm from the parts beyond the ſeas by 


any licge man or alien, ſhould be diſcharged or landed in any other 
place of the realm, but only at the ſaid town and port of Southamp- 
ton, with a prohibition, that no perſon or perſons ſhall doe other. 
wiſe, upon paine to pay treble cuſtome: and it was reſolved by all 
-;." ie Judges of England that this grant made in reſtraint of the landing 


of the ſame wines was againſt the laws and ſtatutes of this realm, 


Vi. Magna Carta, 29, 30. 9g E. 3.-cap. 1. 14 E. 3. 25 E. 3. ca. 
2. 27 & 28 E. 3. ſtatute of the ſtaple. 2 R. 2. cap. I. and others: 
and alſo that the aſſeſſment of treble cuſtome was againſt law, and 


Stat. de 5 Eliz, meerly void. And after at the parliament holden in ano 5 Eliz. 
2 the patent, as to aliens, was by a private act confirmed by parlia- 


ment, and not for-Engliſh, © + 


1 41 Elz. coram rege, rot. 02. int. Davenant and Hurdys, 


nin treſpaſſe. Trin. 44 Eliz. in Lib. 11. fo. 844-85, &c. Edward 
DPDarcies cafe. Hil. 5. Jacobi in Lib. 8. fo. 121, 122. &c. the caſe 
„„ /// ̃ ⁵ . i Rs 
Taue judgement in the ſaid caſe of monopolies cited before, Trin. 
A Eliz. was the principall motive of the publiſhing of the kings 
dock mentioned in the preamble of this act, and that book was a 
great motive of obtaining the royall affent to this act of parliament, 

_ whereof we are now to ſpeak. This act moved from the, houſe 


of commons: the act is long and in print, and need not here to be 


= rehearſed : yet will we peruſe and explain the words in the ſeveral! 
. rern f 


By his grant, con miſtan, or. otherwiſe.) "Theſe words [or other- 


- wiſe] are of a large extent, and are well warranted by this act, the 
wowrads whereof extend not only to all proclamations, inhibitions, 
_ reſtraints, and warrants of aſſiſtance of the king, but all inbibi- 
tions, reſtraints and warrants of aſſiſtance of all or any of the priv) 
 __ councell or any other: and all other matters or things whatſoever 
either of the king, or of all or any of his privy councell to the in- 


ſtituting, erecting, ſtrengthening, furthering, or. countenancing of 


the ſcle buying, ſelling, &c. or any of them, are declared to be 

_ altogether contrary. to the laws of this realm, &e. ut in falulu. 
This act herein, and in the-refidne thereof, is forcibly and vebe- 
mently penned for the ſuppreſſion. of all monopolies : for mono- 
.  pohies in times paſt were ever without law, but never without 
"— ON meme eee a et EE DE es 

| Sole.) This word I ſole] is to be applied to five ſeverall things, 


viz. buying, ſelling, waking, working, and uſing; fout of which 


are ſpeciall, and the laſt, viz. (ſole uſing) is ſo generall, as no mo- 


nopoly can be raiſed, but ſhall be within the reach of this ſtatute, 
=» and. yet for more ſurety theſe words | [or of any other - monopolies] 


are 
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hes 
no- 
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ng, 
hich 


mo- 


tute, 
lies] 


are 


are added: and by reaſon of theſe words [ſole uſing] divers provi. 


ſions are made by this act, as hereafter ſhall appear. 
any thing. ] As the words. before were generall, ſo theſe words 


ſof any thing] are of a large extent. Res enim generalem habet fig- 
n;frcationem, quia tam rorporea, quam incorporea; cupuſcunqueſunt generis, 
nature. five ſpeciet, comprehendit + and this word cauleth ſome ex- 
ceptions hereafter to be made, whereof we thall ſpeak in their pro- 


per place. 


Pied ag pri . pon, t] For this d. ue fie of 


thele words [or of any other monopolies] in the firſt clauſe of the 


+ » hats 


purvien. 


_ Shall be for ever hereafter examined, heard, tried, and | determined by 5 
an according to the common laws of this realm, and net :therwijc.] 
| This act having declared all monopolies, &c. to be void by tag 


common law, bath provided by this clauſe, that they ſhall be exa- 


mined, heard, tried, and determined in the courts of the common 


law according to the common law, and not at the councell table, ſtar- 
chamber, chancery, exchequer chamber, or any other court of like 


words negative, and not otherwiſe: for ſuch boldneſſe the mono- 


nature, but only according to the common laws ot this realm, with 


pol ſts took, that often at the councell table, ſtar- chamber, chan- 
cery, and exchequer chamber, petitioas, informations, and bils were 
preferred in the ſtar- chamber, & c. preten ding a contempt for not 
obeying the commandements and clauſes of the ſaid grants of mo- 
nopolies, aud of the proclamations, &c. concerning the ſame: for 


the preventing of which miſchief this branch was added. 


*».4 


uat all perſon and perſons, bodies politique, and corporate ohatſcever, 
Thich now are, or hereafter ſhall be, Mail land, and be diſabled, and 


ancabable, Sc.] This branch for further extirpatiun. oi all mo- 
nopokes, diſableth all men, &c. to have, that 1s, to take any mo- 


nopoly, or to uſe, exerciſe, or put in ure any monopoly, &c. where- 


by the wiſh and defire of the poet is granted. 


Hic labor, hoc opus et; Hereule majir eris, © 
Pancorum nocuit ſcelerata licentia multis, > 
1 Argento mutat dum monopola pi er. | 


6 75 ary perſon or perſons after the end of forty dayes next after the end | 
o this preſent ſoft of par-iament hal be hindred, grieved, dfturbec, . 


>/quieted, .] 


Fu this branch fix things are provided and enacted. f. Remedy 


is given to the party grieved at the common law by action or - 
actions to be grounded upon this ſtatute. 2. This remedy may be 


had in the court of the kings bench, common pleas, and exche- 


quer, or any of them, at the ele ion of the party grieved. 3. The, 


4. No eſſoin, protection, wager of law, aid prayer, priviledge, in- 
junction, or order of reſtraint to be allowed in any ſuch action. 


party grieved ſhall recover treble damages, and double coſts. 


By (nd progerd is intended as well the writ de domino vege inconſulto, 


as the u (orde! 
of reſtraint) was added, for the councell table, ſtar-chamber, chan- 
dery, exchequer chamber, and the like. | | 
3 If any perſon or perſons my 


a. 


uall form of aid prayer, for both are to one end, and (order 


after notice given, &c. cauſe 
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Againſt Monopoliſts. Cap. 5. 
or procure any ſuch action to be ſtayed or delayed before judge. 
ment, by colour or means of any order, warrant, power or autho- 
rity, ſave onely of the court wherein ſuch action ſhall be brought 
and depending, the perſon or perſons ſo offending ſhall. incur the 


danger of premunire, &c. 


22 
2 
Ca. 


2 


. 


. 


2 — 


—— 


3 22 


IT bis clauſe extends to the privy councell, ſtar- chamber, chan- 
cery, exchequer chamber, and the like, and likewiſe to thoſe that 
ſhall procure any warrant, &c. from the king, &c. and fo it was 

| reſolved by a committee of both houſes before this bill paſſed; but 
it extendeth not to the judges of the court before whom any ſuch 


1 action ſhall be brought, for before judgements, days muſt be given 


SIT ED 


3 


— 


dy orders of court, &c. _ 


6 Or after judgement had upon ſuch action ſhall cauſe or pro- 
cure execution of or upon any ſuch judgement, to be ſtayed by co. 
lour or means of any order, warrant, power or authority, ſave only 
by writ of error and attaint, the perſon or perſons ſo offending ſhall 


incur the danger of premunire, &c. 


und. HED: * i "RD 
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This clauſe is more generall then the former, being the fifth 


dClauſe, for this extendeth alſo to the judges of the court where the 


„ 


DD [ 184 15 There be in this act concerning monopolies or ſole buying, &c. 


o 


9 , action is brought or depending, if any ſtay or delay be uſed 
by them after judgement, and fo it was reſolved as is aforeſaid. 


* 


many proviſoes, The firſt is, that this act ſhall not extend to any 


letters patents or grants of priviledge heretofore made of the ſole 


working or making of any manner of new manufacture: but that 


- : Concerning new new manufacture muſt have ſeven properties. Firſt, it muſt be for 
manufactures twenty one years or under. Secondly, it muſt be granted to the 


—— — an e 


* 5 _— 


+. and heretofore 
| granted, &. 


. 


firſt and true inventer. Thirdly, it muſt be of ſuch manufac- 
tures, which any other at the making of ſuch letters patents did 
not uſe: for albeit it were newly invented, yet if any other did 


aũỹſe it at the making of the letters patents, or grant of the pri- 
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viledge, it is declared and enacted to be void by this act. Fourth- 
ly, the priviledge muſt not be contrary to law: ſuch a privi- 
ledge, as is conſonant to law, muſt be ſubſtantially and eſ- 


+  ſentially newly invented; but if the ſubſtance was in ee before, 
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5 | Paſch. 15 Eltz. 


in the excnequer 
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E. 6. ca. 6. 

1 Jacobi, ca. 5. 
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aud a new addition thereunto, though that addition make the for- 
mer more profitable, yet is it not a new manufacture in law: and 
ſo was it reſolved in the exchequer chamber, Paſch. 15 Eliz, in 
Bircots caſe for a priviledge concerning the preparing and melting, 
&c. of lead ore: for there it was ſaid, that that was to put but a 
new button to an old coat: and it is much eaſier to adge then to in- 
vent. And there it was alſo reſolved, that if the new manufacture 
be ſubſtantially invented according to law, vet no old manufacture 
in uſe before can be prohibited, Fifthly, nor miſchievous to the 
| Nate by raiſing of prices of commodities at home. In every ſuch 
new manufacture that deſerves a priviledge, there muſt be argens 
 neceſſizas, and evid ns utililat. Sixthly, nor to the hurt of trade. 
This is very materiall and evident. Seventhly, nor generally in- 
convenient. There was a new invention found out heretofore, 
that bonnets and caps might be thickned in a fulling mill, by 
which means more might be thickned and fulled in one day then 
buy the labours of fourſcore men, who got their livings by it. It 
was ordained that bunnets and caps ſhould be thickned and fulled 
by the ſtrength of men, and not in a fulling mill,, for it was holden 
: . 8 6 WAY. OE te * 1 m- 


—— —U—ů — — ͤ ¶·ů¶ nr 


SIE Cr ——————————— —-— — — 


the other ſix properties muſt be ſuch as are aforeſaid, and yet this 
act maketh them no better, then they ſhould have been, if this 


the purvien, and penalty of this law, 


The third proviſo is, that this act ſhall not exte 


Wiſe extend, or be prejudiciall unto the city of London, & c. 


cap. 85 Againt Monopolifts, © 
jaconvenient to turn ſo many labouring men to idleneſſe. If any 
of theſe ſeven 8 fail, the priviledge is declared and en- 


acted to be void by this act: and yet this act, if they have all 
theſe properties, ſet them in no better caſe, then they were before 


The ſecond proviſo concerneth the priviledge of new manufac- Concerning new 
manufaQures 


tures hereafter to be granted: and this alſo muſt have ſeven pro- 
rties, firſt it muſt be for the tearm of fourteen years or under: 


* 


hereatter to bs : 


act had never been made, but only except and exempt them out of 


* * 


The cauſe wherefore the priviledges of new manufactures either 
before this act granted, or which after this ad ſhould be granted, 
having theſe ſeven properties, were not declared to be good, was, 
for that the reaſon wherefore ſuch a priviledge is good in law is, be- 


cauſe the inventor bringeth to and for the common wealth a new 


manufacture by his invention, coſt and charges, and therefore it 


is reaſon, that he ſhould have a priviledge for his reward (and the 


incouragement of others in the like) for a convenient time: but 
it was thought that the times limited by this act were too long for 


the private, before the common wealth ſhould be partaker there- 
of, and ſuch as ſerved ſuch priviledged perſons by the ſpace of ſe- 
ven years in making or working of the new manufacture (which 


is the time limited by law of apprenticehood) muſt be appren 
tices or ſervants ſtil during the reſidue of the priviledge, by _ 
means whereof ſuch numbers of men would not apply themſelves _ 
thereunto, as ſhould be requiſite for the common wealth, after the 
priviledge ended. And this was the true cauſe wherefore both for 


force, as they were before the making of this act. 


dicial to any grant or priviledge, power or authority heretofore 


the time paſſed, and for the time to come, they were left of ſuch - 


nd or be preju- 


made, granted, allowed, or confirmed by any act of parliament | 
now in force, fo long as the ſame ſhall ſo continue in force. This 


was added for that the city of London and other cities and bo- 


roughs, &c. have ſome priviledges for buying, ſelling, &c. by acts 
of parliament. For example, the ſtatute of 1 & 2 Ph. and Mar. 
1 * A Ph. nd 

Mar, err.7 . 


giveth a priviledge to cities, boroughs, towns corporate, and mar- 
ket towns, for the ſale by retale of certain wares and merchan- 


dizes, and ſome other acts of parliament in like caſe; all which 
do prove, that ſuch priviledge could not be granted by , 
tents. But ſpecially this clauſe was added in reſpe& of the gene- 


rality of theſe words [ ſole uſing. ] 


The fourth proviſo. Provided alſo, and it is hereby further in- 


ted by letters pa- 


tended, declared, and inacted, that this act, &c. ſhall not in any 


By this proviſo, nat only the grants, charters, and letters patents 


| to any city or towne corporate, & c. but alſo the cuſtomes uſed 


within the ſame, are excepted out of this act: which ſeemeth to be 
more than need, becauſe the firſt clauſe of the purvien of this act 
doth extend but to commiſſions, grants, licences, charters, and 


letters patents. 


Ih be fifth proviſo doth except out of the pervien and 7 . 


74 * 
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. See the proclt- | 


date 10 July, 


Againſt Monopolifts . Cap. 8 : 


this ſtatutè four things, but leaveth them of the like force and ef. 


fect, and no other, as this act had never been made. Firſt, the 
priviledge concerning printing made, or bereafter to be made. Se- 


dondly, commiſſions, grants, and letters patents made or hereaſter 
to be made for or concerning the digging, making, or compound. 


ing of ſalt-petre or gunpowder. Thurdly, or the caſting or making 


of ordnance; or ſhot for ordnance. Fourthly, grants and letters 


patents heretofore made; or hereafter to be made of any office or 


dffices heretofore erected, made, or ordained, and now in being, 
and put in execution, (other then ſuch offices as have been decried 
by any h's majeſties proclamations.) So as to the thing by this 
branch excepted, four things are required. Firſt that it be an othce, 
This extendeth only to law full offices for divers cauſes. -1. It was 
neceſſary to except law full offices in reſpett of theſe werds I ſole 


uſing. ]. 3. Offices are duties, ſo called; to put the officer in minde 


of his daty. 3. That which is voide and againſt law; is no duty, 
unleſſe it be not to uſe them. 4. Such as are erected againſt luu, 


Lit; fe. 731. 
5 Pl. com. 246. b. 
Ir H. 4. 80. 
4 E. 4. 31. pl. 2. 


are monopolies and oppreſſions of the people, and no off ces. 
5. In acts of parliament law full offices are intended, as in like 


caſes hath been often ndjudged: therefore unlawfull offices are 


all taken away by this act, and lawfull offices remain and con- 


tinue. 


| Secondly, that it be an office heretofore erected. By this act the 


* 


are holly taken away. 


4 . ; 


o birdly, that it be now in being, and put in execution. Though 
the office were erected before this act, yet if it were not in being 
and nut in execution the 19 day of February in the 21 year of the 


mation b aring 


an. 19 Jac, regis, 
and another pro- 

clamation bear- 
ing date, 20 Mar- 
tii an. 19 Ja. 


reis. 


5 


reigne of king James (at what time this parliament - begun) it is 
_ Cleerly taken away by this act. J)) En; 


PFourthly, that it be ſuch an office, as hath not been deeried (for 


fois the record of parliament; and not [decreed] as it is in the 
printed book) by any of his majeſtits proclamations : for all ſuch 
offices as be decried; that is, either forbidden, or prohibited by any 
of his majeſties proclamations, or where the party grieved is left to 
his remedy at the common law by any proclamation, they be alſo 
_ decried; for being contrary to the iawes of this realme, as it is de · 


dclared and enacted by this act, they are alſo decried with a witneſſe, 


and can never be granted hereafter. 


he fift proviſo concerning the making of allom, or allome - wines, 


needed not, for they belong to the ſubject in whoſe ground ſoever 


be oare is: and therefore any priviledge thereof cannot be granted, 


| but i, the Kings owne grounxe. 


The fixth proviſo concerns the hoſtmen of Newcaſtle, &c. This 


_  elanſe was inſerted in reſpect of theſe words [ſole uſing}. I 


The reſt of the proviſoe, concerne particular perſons, and do 


| exempt and except certaine ſuppoſed priviledges out of the purvien 
and penalty of this law, but leaveth them of like force and effect, as 


they were before the making of it. 


But it is to be obſerved, that all the proviſoes after the ſixth, 
| tioned, already grant 


extend only to the ſuppoſed priviledges therein particularly men- 
ed, and not to any to be granted hereafter. 
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Cap. 866; Penall Laws 12:6 


A. LXEXVI, - 


Againſt thoſe that obtaine Power to diſ-. 
penſe with penall Lawes, and Forfeitures 


17 appeareth by the preamble of this act, that all grants of the The ſtatutè of 
benefit of any penall jaw, or of power to diſpence with the 21 Jac. cap. 3. 
1 law, or to compound for the forteiture, are contrary to the an- „ 
ce / ĩõĩ§V!.! y 8 
It was one ot the articles where tore the Spencers in the reigne of In Exilio Hu- 
king E. 2. were ſentenced, that they procured the king to make gonis. 
many ditpenſations 7'er lour malveis coumſell defenſant co g. le roy ad 
JJ... Te en 
Ingo E. 3 Hichard Lions a merchant of London, and the Lo. Rot. parliam. 


lain, were fererally ſentenced im Parliament for procuring of ß. 
hecnſes and diſyenſatio: s to trenſport weois &&. 


Gee 28 fl. 6. au. 
TE io a WS OT ont 24”. 
| It is declared and enacted, that all commiſſions, grants, li- The ofen of 
n I ceaics, charters, and letters patents, heretofore made or grant- p. 3. . 
g dd. to any perfor: or perſons, bodies politic k, or corporate, of The offence de- 
ie ay power, libercy, or faculty, to diſpenſe with e Ape e. op be. 
is to give licenſe or toleration to due, uſe, or exerciſe any thing 
| againſt the tenure or purport of any law or {tatute, or to give, 
or make any warrant for any ſuch diſpenſation, licenſe or to= - ꝛ 
leration to be had, or mad-:, or to agree, or compound with _ 
any others ior any penaltie or forfcitures limited by any ſtatute, = 
% Nor of any grant or promiſe of the benefit, profit, or commodi- 
in de of any forfeiture, penalty or ſumme of money, that is or 
ſhall be due by any itatute before judgement thereupon —_— 

and all proclamations, inhibitions, reitraints, warrants of aſſiſt- 
ance, and all other matters and things whatſoever, any way 
tending to the inſtituting, erecting, ſtrengthening, furthering, 
or countenancing of the ſame or any of them, are altogether _ 
contrary to the lawes of this realme, in no wife to be put in 
RR. EEE I noe eo nn 

And ſhall be for ever hereafter examined, heard, tried, and 3 
determined, by and according to the common lawes of this . 1 
renner” and wot otherwile, 887.0 Goo EE 

Provided alſo, that this act ſhall not extend to any warrant 
or privie ſeale made or directed, or to be made or directed by 
his majeſtie, his heirs or ſucceſſors to the juſtices of the courts 
of kings bench, common pleas, barons of the exchequer, &c. 
and other juſtices for the time being, having power to heare and 
7 "termine, &c, to compound, de. eee EL 


* 
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This - 


18907 Pegnall Lawes. Cap. 86. 
This act moved from the houſe of commons. Now let us 
peruſe, firſt, the words of the purvien of this act, and ſecondly, of 
| this proviſo. | VV 5 | „ 
In and by the purvien five things are declared and enacted to he 
void, and contrary to the ancient fundamentall lawes of this 
_ realme, Firſt, all commiſſions, licenſes, charters, and letters pa. 
1 tents of any power, liberty, or faculty, or to give licenſe or tole. 
: 1 1 Ie ration to do, uſe, or exerciſe any thing againſt any law or ſtatute, 
8 5 * Jac: 19.7: The reaſon hereof is notably expreſſed b the reſolution of all the 
fo. 36. b. the caſe . . | | 
of penal ſtatutes, Judges of England, in the caſe of penall ſtatutes, whereunto we 


[C1871 3. Or to give or malraiy warraxt for axy bel diſpenſation, leak, « 
e 71 | _  zoleration.) For this branch alſo, ſee the ſaid caſe of penall ſtatutes, 


OTE ee TD wo get 
3. Or to agree or compound with any others for any penalty or forfei- 
tures limited by any ſtatute.] By this branch, all commiſſions to ti. 
agree or compound with any others for any penalty or forfeiture li. W tt 
mited by any ſtatute, are declared to be void, and againſt the an- | 
Tient fundamentall lawes of the realme. The great inconvenience ? 
hereof appeared in the proceedings of Empſon and Dudley, in the 
reigne of king H. 7. who had the office of maſters of the forfei- 
tures: and by colour of their commiſſion and office, did moſt in- 
t.0oʒlerably anf unkiwfutly oppreſſe, burden, aud depauperate the 
ſubjects. Let them which follow their ſteps be afraid of their fear. 
full end: Qui eoruni 3 ſequuntur, eorum exitus perhorreſcant. The 
like oppreſſion was uſed by certain commiſſioners for compoſitions 
to be made for offences committed againſt penall ſtatutes, in the 
reigne of queen Mary. This branch hath ſtrucken at the root, and 


prevented this miſchief for ever hereafter. 
4. Or of any grant or promiſe of the benefit, profit, os commodity of 
any forfeiture, penalty, or ſum of money, that is or flall be due by ary 
Hatute before judgement thereupm had.) This branch declareth not j 
only the grant to be void, and againſt the lawes of this realme, (for 
the which, ſee the reſolution of all the judges in the ſaid caſe of pe- 
nall ſtatutes, 251 /upra,) but the promiſe thereof alſo. And the ; 
reaſon that the judges yeeld there, is notable in theſe words. Tor 
that in our experience it maketh the more violent- and undue pro- 
 ceeding againſt the ſubje to the ſrandall of juſtice, and offence of 
many. So as the grant or promiſe of any forfeiture before judge- 
ment, is both againſt law, and inconvenient. And if it be fo in 
 _ caſe ofa forfeitureor penalty; much more in caſe of life and death, 
for the forfeiture, &c, of any man to be begged, before he be duly 
and lawfully attainted. For, as the judges ſay, there is the more 
violent and undue proceeding againſt the ſubje& to the ſcandall of 
- Juſtice, and the offence of many; and therefore ſuch beggers are 
2. --. -: = offenders worthy of ſevere ü TEETH 
| Micah 3. 2. Againſt theſe hunters for blood the prophet ſpeaketh thus, Pe- 
, ſandus de terra, et rectus in hominibus non eft, omnes in ſanguin, 
infdiantur, vir fratrem fuum ad mortem venatur. There is not 2 
godly man upon earth, there is not one righteous amongſt men, 
they all lye in wait for blood, and every man hunteth his brother to 
„ . e 
g. Aid all proclamatimt, inhibitions, reſtrainte, warrants of afijt- 
bnce, and all other matters or things any way tending to the inſtitui. 


wy 
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; 12 erecting , firengthening, Sc.] This is the like clauſe, and is 

f ſo to be expounded, as before hath been in the chapter of Mono- 
olies. we . n iS aA. Was A 

: 4 Concerning the ſaid proviſo, the judges before whom the cauſe _ 

s Wh dependeth, and that have power to hear and determine the ſame, 9 1 

ö who are preſumed to be indifferent between the king and the ſub ß 

ea, _ by warrant or privie ſeale, &c. compound, &c. for the — 

„ug only, after plea pleaded by the defendant. 

e There is another proviſo concerning letters patents, or commiſ— 

e bons for licenſing of keeping of any tavern, or ſelling, &c. of 

wines, &c. or for the making of any compoſitions for ſuch li- 

or cenſes, ſo as the benefit of ſuch-compotitions be reſerved, and ap- 

s WW plycd to or for the uſe of his majeſtie, his heirs or ſucceſſors and 

| not for the private uſe of any other perſon or perſons, 

i» W The report of the ſaid caſe of penall ſtatutes was a principall mo- 

to ive of the kings book, mentioned in the preamble of this act: and 

li. that book amongſt other juſt and weighty cauſes moved the king to 

n- give his royall aſſent to this act of parliament, & c. whereof we have 

— , IR On gn 0s 
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. Againſt Concealours {turbidum Hominum Genus} 
ni i and all Pretences of Concealements whatlo- — 


Ever, 


FPHAT the kings majeſtie, his heirs, or ſucceſſors, ſhall $tavt. 4e e 
not at any time hereafter ſue, impeach, queſtion, or 21 Jac cf. 2 
implead any perſon or perſons, bodies politick, or cor 


porate, &c 


The act is long, and need not here be rehearſed. Yet will we pe« 
ruſe and explain the ſeveral branches and parts of the at. 

Before the making of this ſtatute, in reſpect of that ancient pre- 
rogative of the crowne, that nullum tempus occurrit regi, the titles of ß 
the king were not reſtrained to any limitation of time: for that „ 
no ſtatute of limitation that ever was made, did ever limit te 
title of the king to any mannors, lands, tenements, or heredita- 
ments, to any certaine time. And where many records and other 
muniments, making good the eſtate and intereſt of the ſubject, ei- 
ther by abuſe or negligence of officers by deyauring time were not 

to be found; by means whereof, certain indigne and indigent per. 
| ſons prying into many ancient titles of the crown, and into ſome _ 
of later time concerning the poſſeſſions of divers and ſundry biſhop. 
nicks, dean and Chapters, and the late monaſteries, chauntries, 
&c. of perſons attainted, and the like, have paſſed ſurreptitiouſly 
in letters patents, oftentimes under obſcure and generall words, the 
mannors, lands, tenements, and hereditaments of long time enjoy- 
fd by the ſubjects of this realm, as well eccleſiaſticall as temporally 


* 4 


188 Againſt Concealers. Cap. 85. 
now to limit the crown to ſome certaine time, to the end, that al | 
the ſubjects of this realme, their heirs and ſucceſſors, may quietly | 

have, hold, and enjoy, all and fingular mannors, lands, tene. 
ments, and hereditaments, which they, their anceſtors, or prede. 
cCeͤſſors, or any other, by, from, or under whom they claime, hart 
of long time enjoyed; this act was made and moved from the 
| houſe of commons, the body whereof conſiſteth of three pars, Bil 
Firſt, that part which above is in part rehearſed, conſiſteth on f 


Fir, That the king, his heirs or ſucceſſors, ſhall not at 
any time hereafter, ſue, impeach, queſtion, or implead any f 
perſon or perſons, bodies politick or corporate, for, or in any Wl 7 
wiſe concerning any mannors, &c. Secondly, Or for or con. i © 

| ? 
N 


| cerning the revenues, iſſues, or profits thereof. - Third y, Or 
| make any title, claime, challenge, or demand, ke. 


n T „ 

N I. This clauſe extendeth to all maner of ſuits, & c. either in : 
law, or in equity. 2. To all manner of courts whatſoever. 3. R 
extendeth not only to all manner of ſuits, but to ill impeachments, 

queſtionings, impleadings, making of title, claimes, challen es, or 

demands. 4. Under theſe words [right, and title] not only bare 

rights and titles are comprehended, but reall eſtates alſo. 5. Not (: 

only ſuits, &e. for or concerning any manaors, &c. but for of 

Concerning the revenues, iſſues, or profits, &c. and this extendeth { 
Rot. Par. 11 H. to the ancient demeans of the crowne, which are mentioned to be 

4. nu. 23. not Teſtrained by an act of 11 H. 4. 6. So as all writs of /cire fac” or , 

| Imprinted. other proces upon any record; all informations of inirofion, or . 

Charging any man as bayliffe: all finding of oitces, eituer of in- Wi 4; 

_ titling the king, or of information, are reſtrained, not only within d 

v 

x 


This part is excluſive and negative: and herein fix things are to ; 


theſe words [impeach or queſtion ] but alſo within theſe words [or 

make any title, claime, challenge, or demand] which are lige 

1 189 1 and beneficial words, and all other ſuits, &c. of what kind or 
nature ſoever, But this negative clauſe muſt have four incidents, 8 
1. The kings right and title maſt accrew unto him above ture o 
| ſcore years paſt before the nineteenth day of February, in t e 21 t 

| 3 The reaſon hereof was, that if any title of eſchgat, 

__ _ forfeiture, &c. accrewed within threeſcore years, then it ſhould ve 
out of this a&t : for generally the time of limitation to bar the king 6 
was threeſcore years, but ſuch right or title muſt now be in je. b 
2. Unleſſe the king or his progenitors, &c. or any under who e . 

or they claim, have been anſwered by force and vertue of any {uct 
" right or title to the ſame, the rents, revenues, ifſues, or profits WF © 
thereof within. threeſcore years, &c. In this branch theie words fr 
by force and vertue of any ſuch right or title] were materially ad- | 
ed, for otherwiſe if the king had been anſwered the rents, feve- 

nues, &c. by reaſon or pretext of wardſhip, primer ſeiſon, extent, 

or the like, it might have made a doubt whether ſuch an anſwering 

of the revenues, &c. had been within this act; which doubt 15 
Eleared, that it muſt be by force or vertue of any ſuch fight of 
title, whereby the king impeacheth the ſtate of the ſubject. Or 


— 


Cap. 87. = Againſt Concealers. | 


that the ſame have been duly in charge to his majeſty, or to the 


late queen Elizabeth within the ſpace of threeſcore years. Duly in 
charge in judgement of law, is the roll of the pipe: for although a 
note before the auditor or any other may be a mean. to bring it in 


queſtion, and to be put in charge, yet that is not in judgement of 


| Jaw faid to be duly in charge, unleſſe it be in charge in the pipe. 


4. Or have ſtood in ſuper of record within the ſaid ſpace of three- 


* 


ſcore years. It cannot ſtand in ſuper, unleſſe the thing in queſtion 


were before duly in charge. 


* 


But there is a good proviſo added towards the end of this act, 
viz. that no putting in charge, or ſuper, or anſwering of the farm 
rents, revenues, or profits, &c. in four cafes ſhall be within this 
act, viz. by force, colour or pretext of any letters patents of con- 
cealments: they were called letters patents of concealments, be. 
cauſe either they had a clauſe before the labendum + que quidem ma- 
neria nuper fuerunt a nobis concelata, ſubtradta, vel injufte detenta, or 
to the like effect; or elſe a proviſo after the habendum to the like 


effect. Letters patents of concealment were granted in queen 


Maries time; and the firſt that I find, were granted to Sir George 
Howard; and in all ſucceeding acts of parliament of confirma»« _ 
| tion of letters patents, letters patents of concealments are ex- 


2. Or defective title. By letters patents paſſed by the warrant of 
certain commiſſioners under the great ſeal for compoſitions of de- 


fective titles, pretending the ſame to be for the kings benefit, ang 


| ſafety of the ſubject, in which letters patents no words of conceal. 
ment, &c. are mentioned, but yet upon the matter, they were 
ſuppoſed to be concealed, &c. from the crown. 


3. Or of lands tenements or hereditaments out of charge. This: 


was anew device to have a certificate, that they were nat in charge, 


and then to take a grant from the king, for a very ſmall compoſi- 


tion, &c. And theſe were. but inventions and ſubtill devices to 
deceive the king, to rob him of his tenures, and to the infinite 
vexation and trouble of the ſubject, all which miſchiefs are no, 


remedied by this act. 


4. Or by force, colour or pretext of any commiſſion or other 
authority to find out concealments, defective titles, or land, &c. out 
of charge. This was a neceſſary clauſe to be added, for of this kind 


there were infinite numbers. 


Out of this firſt- part all liberties and franchiſes be except d. 


And that every perſon and perſons, bodies politique and The end pn: 


corporate, their heirs and ſucceſſors, and all claiming from, 


by, or under them, or any of them, for and according to. 


their ſeverall eſtates and intereſts, which they have, or claim 


to have in the ſame reſpectively, ſhall hereafter quietly and 


freely have, hold and enjoy againſt his majeſty, his heirs and 


lucceſſors, &C, 


This is | the ſecond part of the body of the act, and as the. Y [ 190 ] ae 
firſt part is negative and excluſive of the right and title of the 1 
pts fo this part is affirmative, and eſtabliſhing the eſtate of the 8 


: The — 


290. 


_ anſwer the letter and meaning of this act, 


- he king, 
This part extendeth not to liberties and franchiſes. 


' 


Ant eee, en 


The miſchief before this ſtatute was in two ſorts, viz. either 


when the king had any eſtate veſted, or continued in him; or 


where the king had but a bare right. For example, the kings tenant 
ſeiſed of lands, &c. in fee is attainted of felony, and dieth, the 
king hath a real eſtate in him: but if before the felony the kings 
tenant were diſſeiſed. and after is attainted, and dieth, now hath 
the king but a bare right. In both theſe caſes, et fc in fmilihu, 
the ſubject is provided for by this act, both by the firſt part, and 
dy this alſo: for where in this part it is ſaid, according to their and 


every of their ſeveral eſtates and intereſts which they have or claim. 
If they have an eſtate, and the king but a bare right or title, then 
are they within theſe words [which they have] and if the king 
hath a reall eſtate in him, then are they within thefe- words [or 
claim] ſo as the remedy is applied to both the miſchiefs. Again, 
the words in this patt are further, have held, or enjoyed. That 
is, where the ſubject hath an eſtate, and the king but a bare right 


Or taken the rents, iſſues, revenues, or profits ilieregf.] Theſe words 
extend to all cafes where the reall eſtate is in the king: hereby is 
Anderſtood the actuall taking of the rents, iſſues, revenues, or pro- 
fits by one that claims an intereſt in the land: for albeit the king 
may in law charge him as bailif, yet without queſtion, de facto, he 
did take the rents, iſſues, revenues and profits, 


and that ſufficeth to 


Moreover, the words of this part are, [Againſt him, his heirs 
or ſucceſſors.] So admit in the caſe put before, the kings tenant 
deing diſſeiſed, as is aforeſaid, before his attainder of felony, that 
that difſeifor had been diſſeiſed, or had morgaged the land before 
this ſtatute, this act in this caſe barreth the King of his right and 
title, and to that end worketh upon the eſtate of the diſſeiſor or 
2 . but yet the firſt diſſeiſor or the morgagee for the con- 
dition 
be ſagainſt the king, his heirs, and ſucceſſors] ſo as the bar is only 
gagainſt them: and every ſubject ſhall take benefit of this act, for 
the kings right and title is thereby utterly barred ; and there 
is a faving hereafter in this act to all perſons, & c. other then 
&c. all ſuch right, &c. as they ought to have had before 


ormed or broken may re-enter; for the words of this part 


Vos followeththethird part of the pur. jeu of this aft, 


* 


. And furthermore, that every perſon and perſons, bodies po- 
2} litique and corporate, their 


quietly and freely have, hold, and enjoy all ſuch mannors, &c. 


as they now have, claim, and enjoy, &. againſt all and every 
| Perſon and perſons, their heirs and affigns having, claiming, 


or pretending to have any eſtate, right, title, intereſt, claim or 


demand whatſoever, &c. by reaſon, or colour of any letters pa- 
_ tents, or grants upon ſuggeſtion of concealment, or wrongfull 

detaining, or not being in charge, or defeQive titles, or by, 
from, or under any patentees, &c. of or for which mannor$; 
e eee oor comma 


eirs and ſucceſſors, &c. ſhall 


Th 


15 


came to him by the ſtatute of 


Cap. -- Againſt Concealers. 


tentees and grantees of concealments, defective titles, or lands not 
in charge, and all claiming under them, A beneficiall law both 


FO. 
This part ſecures the ſubject againſt the ſubjeR, viz. againſt pa — 


for the church and common wealth, in reſpe& of the multitude 


of letters patents and grants of theſe natures and qualities, and 


many of them of large extents and in generall words, and had 


paſſed through the hands of many indigent and needy perſons, &c. 
This part extendeth to liberties and franchiſes, which the former 


two parts did not. 


e two firſt proviſoes are plain, and in effect are included in 8 


the body of the act. The ſecond proviſo was neceſſary to pre- 


ſerve tenures: the ſaving needeth no explanation. The third pro- 
viſo is particular and evident. The fourth proviſo, Provided alſo, 


and be it enacted, that where any fee farm rent, &c. This was 

added for the preſerving of the kings fee farms and rents out of fuch _ 

mannors, &c. which are eſtabliſhed and made ſure by this act. 

For example: king E. 6. did _ the mannor of D. which © 
Chan 


teries, to I. S. and his heirs, 
reſerving a fee farm, or any other rent, which grant for ſome 


imperfection was inſufficient in law to paſſe the ſaid mannor, and 


Of the benefit of this act the poor doe part 


tions, and pretences of concealments. 


See an excellent act made againſt theſe harpyes or heluones, 


chat under obſcure words endeavoured ſurreptitiouſly in a patent 
Jof concealment to have ſwallowed up the greateſt part of the poſ- 
ſeſſions of that ancient and famous biſhoprick of Norwich, which 


by the induſtry and proſecution of the then attorney generall was 


Woverthrown, and yet for more ſurety in a matter of ſo great weight 
preferred a bill in parliament for eſtabliſhing of the biſhoprick, which 


OO  Triftius haud illis monfirum, nec ſevior ulla 

EE 1 eſtis et ira Dei Aygiis Hen ñĩͤ— 
Virginei volucrum vultus, fædiſima ventris 
Froluvier, uncæ ue manus, et pallida ſemper 


| Ora fame, 


yet is eſtabliſhed and made ſure by this act. This proviſo maketh 
| ow the fee farm or rent to the king, if he hath been anſwered the Fe 
lame by the greater part of ſixty years laſt-paſt, {© 
Ihe laſt proviſo is particular and evident © «© 
icipate, as well as the 
Erich, for hereby (amongſt other things) above an hundred lay ho® 
ſpitals having had prieſts within them in thoſe days to pray and _ 
ng for ſouls, &c. (if need were) are eſtabliſhed againſt all vexa- 


See 39 El. ea 22. 


which is worthy 


to be read. 
See this caſe at 


large in the 
fourth part of 
the Inſtitutes 


cap. Conſiſtorx 


Courts, &. 
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Ststutum de 7 HAT all offences hereafter to be committed againſt 


Kl eg. Wpbereas a good and profitable Iaw was made in the 18 year of 


2 2 ca. 5. laws were made for the ſame ends, the one in the 28 year, and the 
cen, "Other za he 3x are of the ſaid late queens reign, which yet ſtand 


1192] . Firſt, many penal laws obſolete, and in time grown apparently 
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Againſt Vexatious Informers. | Cap, 3, 
CAP, LXXXVIII. 


Againſt Vexatious Relators, Informers, and 


promoter may lawfully ground any popular action, 
dill, plaint, ſuit or information, &c. ſhall be commenced, ſuech 
proſecuted, &c. before the juſtices of aſſiſe, juſtices of ni 
e prius, &c. in the counties where the offences were commit- 
Wo ko, NG 


queen El. for the eaſe and quiet of the ſubject, and for the regu- 
| lating of informers upon penall ſtatutes, inflicting corporall puniſh- 
ments in certain cafes upon them. And whereas two other good 


and remain in force: yet theſe acts did not meet with all the miſ- 
_ chiefs and grievances offered to the ſubje& by the relators, infol- 
mers and promooters, (turh:dum hominum genus ) but theſe four mil- 
- chiefs and grievances remained ſtii . 


impoſſible, or inconvenient to be performed, remained as ſnares, 
| whereupon the relator, informer or promooter did vex and entaugle 
the ſubject: ſuch as were the ſtatutes made anno 37 E. 3. Cap. 3. 
concerning the prices of poultry, and 34 E. 3. ca. 20. concerning 
tranſportation of corn, and 3 E. 4. cap, 2. concerning corn not to 
de brought into the realm, and 4 H. 7. ca. g. concerning the 
prices of hats and caps, and 14 R. 2. cap. . concerning the paſ- 
ſing of tyn out of the realm, and 15 R. 2. cap. 8. concerning the 
carriage or tynto Calys, and 4 H. 5. cap. 3, concerning waking 
ol pattens of aſp, and 4 H. 5. ca. 8. concerning the prices 0 
broadcloath, &c. and 11 H. 7. cap. 2, concerning vagabons, un- 
lawful games, and alehoyſes, &c. and one other ſtatute in the 19 
pear of H. 7. ca. 12. concerning thoſe matters, and 11 H. 6. cl. 
112. concerning waxchandlers, and the price of candles, and 34 H. 
8. cap. 7. concerning the ſale of wines, and 28 H. 8. cap. 14. 
concerning the prices of wines, and 27 H. 8. ſtat. de monaſterii, 
concerning keeping of houſe and houſhalds upon ſcites of mona. 
teries, &c. and 4 H. 5. cap. 19. concerning houſes of huſband!) 
and tillage, and 7 H. 8. ca. 1. concerning letting down of tows, 
5 and 27 UI. 8. cap. 22. concerning decay of bones and incloſures, 
and 5 E. 6. ca. 5. for the maintenance of tillage, &c. and 5 Eliz, 
cap. 2. for maintenance and increaſe of tillage, and 14 R. 2. C + 
6 H. 6. ca. 23. and 5 E. 6. cap. 4. concerning the buying ol 
wooll, woollen yarn, &c, and 33 H. g. cap. 5, e - 


Gap. 88. Againſt Vexatious Taformers. 


keeping of great horſes, the ſtatute of Wincheſt. in the time of 
E. 1. concerning harneſſe and arms, Artic, ſuper Cart. ca. 20. 


dere making of rings, croſſes, and locks, and 37 E. 3. cap. 


13 E. 1. tat. 
Was. 


7. that makers of white veſſell ſhould not guild, and 2 H. 5. ca. 4. 
ſtat. 2. that 3 ſhould not take more then forty ſix ſhillings 


eight pence 


or a pound of troy filver guilt, and 2 H. 6. ca. 14. 


that no filver ſhall be bought for more then thirty ſhillings, the 
pound of troy, and 2 H. 4. ca. 6. againſt the bringing in of coin of 
Flanders, Scotland, and other forain coin, and 13 R. 2. ca. 8. and 
4 H. 4. cap. yl concerning the prices of hay and oats fold by 


hoftlers, and 4 
fale of coloured c 


5 Ph. and Mar. ca. 5. concerning the putting to 
oth : and another part of the ſame ſtatute con- 


cerning the myſtery of making, weaving, or rowing of woollen cloth, 
&c. and 18 El. ca. 16. for toleration of certain clothiers to dwell 
out of towns corporate, and many other unneceſſary ſtatutes unfit 

for this time, about the number of threeſcore are repealed by an 
act made at this parliament in the 21 year of the reign of king 
James, as by that act appeareth: and many like acts are not con- 
tinued, as by the conference between that act and other former 
acts of continuance may appear: ſo as thefe ſnares that might 
have lien heavy upon the ſubject, by this and other former ſtatutes 


either are repealed, or not continued. 


The ſecond miſchief was, that common informers, and many 


times the kings attorny drew all informations for any offence, in 

any place within the realm of England againſt any penall law to 

ſome of the kings courts at Weſtminſter, to the intolerable charge, 
vexation, and trouble of the ſubject; and it was feared that Weſt- 
minſter hall would labour of an apoplexy by drawing up all ſuits 
unto it, as the naturall body doth zabe/cere, when the humours of the _ 

body are drawn up unto the head, which in the end (if it be not 


prevented) turneth to an apople y. 


The third miſchief was, that in informations, &c. the offence ; 
ſuppoſed to be againſt the penall law, and to be committed in one 


County, was att 


e pleaſure of the informer, &c. alledged in any 


county where he would, where neither party nor witneſſe was 
known, againſt the right inſtitution of the law, that the jury (for 8 
their better notice) ſhould come de vicineto of the place where the 


fact was committed. 


The fourth miſchief was, that in divers caſes the party defen- 
dant in informations or actions upon the ſtatute, were driven to 


1 if his plea were not both ſubſtantiall and formall alſo ov 
= Theſe three miſchiefs laſt mentioned are expreſly and abſolutely _ 
provided for by this act, which moved from the houſe of com- 


mons. And fo did the act of continuing and reviving of divers 
ſtatutes, and repeale of divers others. „%% CO 0 Oy 

WW The firſt part of the purvien beginning thus. For remedy 
WE Whereof be it enacted by the authority of this preſent parliament, 
WE that all offences, cc. VVV 


plead ſpecially, which was both chargeable and dangerous to him, 


The firſt part 
the act. 


3 . clauſe confiſteth upon three parts. Firſt, affirmative : and 
b dus is divided into two branches. 1. For the informations, &c. It is 


enacted, that where a common informer might before this act have 


II. Ixs r. 1 


MH ntormed upon any penall ſtatute before juſtices of aſſiſe, juſtices 
ius, or juſtices" of gaole- delivery, juſtices of oier and ter- 
; 3 8 


192 


de 


TR) 


21 Jac. Cap. 28. ; 


of « ; 


a "4 be * 4* rr 8 „ 
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miner, or juſtices of peace in their generall or quarter ſeſſions; there 


this act appoints no new judges, but ſuch as former penall laws 
appointed, viz, the juſtices before mentioned, or any of them ac. 
© goramyt tothe Drmer a8e> 8 1 
Ik̃ he ſecond part is reſtrictive, reſtraining any information, &c, 
to be commenced, ſued, &c. either by the attorny generall, or by 
any officer, common informer, or any other perſon whatſoever, n 


ſtar- chamber, chancery, common-pleas, exchequer, or exchequer. 
Chamber, cannot receive or hold plea of any information, &c. uy. 
on any penall ſtatute, either by the kings attorny, any common in. 
former, or any other perſon whatſoever : but the matter ſhall he 
heard and determined before ſuch juſtices as are foreſaid in the 
proper county where the offence was committed. ; 
The third part giveth the like proces upon every 
bill, plaint, information, or ſuit to be commenced or proſecuted hy 
force, of, or according to the purport of this act, as in an action 
of treſpaſſe, vi et armis, at the common law: but upon no other 
popular action, bill, &c. which is not ſued, &c. by force of 
On = ol e 
I The ſecond part 
ef che act. ſäaid three miſchiefs, and ſtandeth upon three branches. 
F Firſt, that in all informations, exhibited, &c. either for the king 
or any other, &c. the offence ſhall be layed and alledged, &c. in 
the fd county where ſuch offence was in truth committed, and not 
The ſecond branch is, that if the defendant pleadeth the general 


prove two things: firſt, the offence laid in the information, &, 
wiſe the defendant ſhall be found not guilty. 


be alledged truly in the proper county where in truth it was com. 
mitted, no information, &c. ſhall be received, filed, or entred d 
record, untill the informer, or relator hath firſt taken a corporal 
_ oath before ſome of the judges of that court, which conſiſteth on 
two parts: firſt, that the offence or offences laid in ſuch informs 
dion, &c. were not committed in any other county, then where tit 
ſame are alledged in the information, &c. Secondly that he be. 
lieveth in his conſcience, that the offence was committed within 
year before the information or ſuit. And this oath is to be entiel 
of record. And all this is to be done before the information i* 
. received, filed, or entred of record,  _ TK 
The third part 
of the act. l 5 
e any ſpeciall matter in evidence to the jury: which matter being 
pleaded, had been a good and ſufficient matter in law, to have dil 
"charged the defendant, &or” nn nmr 
I. bis is a very beneficiall clauſe, and cleereth many queſtions at 


_ erroneous, and to be reverſed by writ of errour, ſo as it will deter 
informers to informe, & c. and in effect, lay afleep all penal my 


Againſt Vexatious Informers. Cap, 8g. 


a common informer may informe, &c. 2. Before what judges; 


% k 


any of the kings courts at Weſtminſter. So as the Kings bench, 


popular | action, 


© The ſecond part of this act doth meet with the ſecond of th 
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iſſue, the plaintiffe or informer upon evidence to the jury muſt 


Secondly, that the offence was committed in that county, other 


The third branch is, that for more ſurety that the offence fl! 


Ihe third part of this act meeteth with the laſt miſchiefe: fot 
by this part the defendant may plead the generall iſſue, and git 


the common law. And where it may be objected, that for wall 
of ſufficient clerks, the proceeding according to this ſtatute will be 


1 


= 
= 


. 
"Ss 
—_— 
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"8 


To this it may be anſwered, Firſt, that it ſhall be the fault of the in- 5 


former himſelfe; for if he informe before juſtices of aſſiſe or 24 
prius, they * have ſufficient clerks. Secondly, I perſuade my ſelfe, 
that the other juſtices will in diſcharge of their conſcience and 


duty, provide ſufficient clerks. And laſtly, that few or no errours 


ſhall fall out in reſpe& of the generall pleading. 


The laſt clauſe of this act is this, Provided 


Iwayes that this act 


ot any thing therein Fontained,. ſhall - not. exten: fo - any. intpy- . 


mation, &c. 


By this clauſe this act extends not to penall ſtatutes of theſe If 


2 


ſorts: concerning 1. Popiſh recuſants for not comming 


| to church. 
2. Maintenance, champerty, or buying of titles. 3. The ſubſidie | 
of tonnage and poundage, wooll, &c. 4. The defrauding the king 


of any cuſtome, tonnage, poundage, ſubſidie, impoſt, or priſage. ; 
5. Tranſportation of gold, filver, powder, ſhot, munition of all 


forts, wooll, woolfels, or leather, but that every of theſe offences 


may be layed or alledged to be in any county at the pleaſure of 


any informer. But yet the informer cannot informe, &c. for any 


of theſe offences in any of the courts at Weſtminſter, but before 


the juſtices appointed by this act: for this clauſe extendeth only 


for the laying or alledging of any of theſe offences in any county - 


J FO on pope ol 
Inter Wideſton and Clark maior of Nottingham, the caſe was 


this. Wideſton being arreſted in Nottingham by precept in 


the nature of a capias, he was impriſoned in the cuſtody of the 


maior being keeper of the gaol within the ſame towne, and betore N 
the returne of the precept Wideſton offered to the maior ſufficient 
ſurety to appeare, &c. and he refuſed to accept the ſame: where- 
upon Wideſton brought his action by bill upon the ſtatute of 23 
H. 6. cap. 10. whereunto the defendant pleaded the generall iſſuroe; 
and it is found by verdict againſt the defendant. In arreſt of 


judgement it was ſhewed, that by the faid ſtatute of 18 Eliz. cap. 


5. it is provided, that none ſhall be admitted or received to purſue 
againſt any perſon upon any penall ſtatute, but by way of infor- 


mation or originall action, and not otherwiſe : in reſpect of the 
laid negative words it was adjuaged, that, for that the faid ac- 


tion was brought by hill, and not by information or originall, 92 ä 
querens nilil capiat per billam. See the reſt of the ſtatute of 18 Eliz, | 


en he i 88 
You have heard of four viperous vermin, which endeavoured . 


to have eaten out the ſides of the church and common-wealth z _ 


three whereof, viz. the monopoliſt, the diſpencer. with public and 


profitable penall lawes for a private, and the concealers are blowne 


up, and exterminated: and the fourth, viz. the vexatious informer 


Vell regulated and reſtrained, who under the reverend mantle of 
JF law and juſtice inſtituted for protection of the innocent, and the 


good of the common- wealth, did vex and depauperize the ſubject, 


3 | and commonly the poorer ſort, for malice or private ends, and 
BY for love of juſtice. And theſe are worthily placed amongſt 
ine pleas of the crowne, becauſe it is for the honour and benefit of 
the crowne, when the church and .common-wealth doe flouriſh in 


never 


the 


peace and plenty ; for 
jects are rien. 


* . 


the king can never be poore, when his ſub- 


George 


18 Eliz. 


194 


. 
30 El. coram 
rege. | 


ories 7 
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Hil. 36 Eliz. 

Rot. 135. int. 

plac. regis, co- 
ram rege. Ha- 
 monds caſe. 


Prin. 31 Eliz. 
coram reg. 


quceens moity after the death of the informer. 


Of Foreſtalling, &c. Cap. 89. 


2 George Hamond informed upon a penall ſtatute concerning 


ſhipping of cloth in the name of another. Qui tam, Oc. againſ 
Edw. Griffith defendant. Hamond the informer died and upon 
motion made by the attorney generall, it was the opinion of the 


- 


whole court, that he the attorney generall might proceed for the 


Between Stretton, Qui tam, ©. and Tayler defendant, that after 
a popular action commenced, although the attorney generall will 
enter an ulterius non vult proſcqui; or if the defendant plead a ſpe. 


_ ciall plea, although the uſe be, that the attorney (to the end that 


See hereafter, 
cap. 105. of 

Pardons 
5 E. 4. 3. 


11954 


of the Inſtitutes, 


there may be no jugling or covin between the informer and the 
defendant) reply only; notwithſtanding, if the attorney general 


will not reply, the informer may proceed, and proſecute for his 


puart; for the informer by his ſuit commenced hath made of a po- 
37 H. 6. fo. 4. » 7 | 


pular action his private, which the king cannot for the part of the 


2 R. 3. f.. 12. former pardon or releaſe. And notwithſtanding in all theſe caſes 


before any action or information commenced by the informer, but 
the ſuit remaining popular wherein the king only, and no ſubject 


| hath any intereſt, the king may pardon and releaſe the ſame: for 
after that pardon, no informer can informe tam pro domino rege, quam 


pro ſeipſo, according to the ſtatute, &c. and for himſelfe only in 2 
Popular action he cannot informe.. ea. 


CC 


| Sutton Ol Poreſtalling, Ingroſſing, &c. 


2 $28 


Domeſday. 


2 Chent. Dover. 18 | 5 ; | | 
| of two Saxon words, viz. far or fare (via or iter) unde fait 


„ ST, 
b Wirceſter, 
Scirropſcir 
ö 
& Fleta, lib. 1. 

ca. 42. ; 


I Foreſtall, & Hh 


lib. 4. cap. 11. 


0 Britton, fo. 33. 


VV 


A. 7 
. Vi. Vet. M. C. 
part. 2. 24. b. 


234 E. 1. de Piſ- 

tor. Braciatori- 
bus et aliis Vic- 
tuellariie, et de 


Foreſtellariis, 


FORISTEL a fariftel b, foriftellum, et foriftellarius, derived : 


for a paſſage and farewell, to go or proceed well: we have 


turned far, to for and fall, which we retaine Rill, and fignifieth 
interceptiouem, or © impedimentum tranſitus, hindrance or interception. 


And the offender is called for/tellarirs. See of this offender in the 
ancient ſtatute : 4 Nullus forjtellarius in villa patiatur moruri, qui pau. 


perum fit deprefſer manifeſte, et totius communitatis, et patriæ fub:icus 
inimicus, qui biadum, piſces, allec, vel res quaſcungue venales per terran, 
vel per aquam vententes, quandoque per terram, quandoque per aqua ob. 


viando pre ceteris feſtinat, lucrum fitiens vitioſum, auperes opprimens, 
ditiores decipiens, qui fic minus juſte illo qui eos apportaverit multo mag!s 


vendere machinatur. Qui mercatores exterraneos venalibus venientibus 
circumvenit, offerens ſe venditioni rerum ſuarum, et ſuggerit, quod bona 


ſua carins vendere poterunt, quam vendere proponebant, et fic arte, vel in- 


hic infra,  Femo vellam ſeducit et patriam. Primo convictus graviter amercictur, 
51 H. 3. Raſt, /ecundo ſubeat judicium pilloriæ, tertio incarceretur, et redimatur, quale 


$ weights and 


meaſures. 4. 
25 E. 3. c. 3. 

ſtat. 3. 27 E. 3. 
cap. 1 1. ſtat. Stap. 


— E. 3. cap. 13. 


5 E. 6. cap. 14. 
5 Eliz. cap. 12. 


4 Eliz, cap. 2 5. 


abjuret villam. Et hoc judicium fret de forſtallariis univerſis, et ſimili- 
ter de his qui * conſilium aut auxilium eiſdem preftiterint vel favorin, 
Sc. And his deſcription ſee in a latter act. See before in the 
chapter of Monopoliſts. 5 


 Tagroſſator or engroſſator, of the Engliſh and French word, #7 oe 
that is, great or whole, unde merchant-groſfier, a merchant that w 


Cap. 59. Of Foreſtalling, &c. 


of this word [ingrofle] in any act of parliament, book-caſe, or re- 
cord, but © rarely, before the ſaid act of 5 E. 6. And there is an 
ingroſſer by the common lawes, who is hereafter deſcribed. And 
there is an ingrofler by act of parliament, and he is deſcribed by the 
ſtatute of 5 E. 6. And by that act a f regrator is alſo deſcribed, 
who is a kinde of ingroſſer. Regrator is derived of the French 
word regratement, for huckſtery. But in ancient time both the in- 
groſſor and regrator were comprehended under foreſtaller. 

It was s refolved by the juitices and barons of the exchequer 
upon conference betwixt them, that ſalt is a victuall, and the buy- 
ing and ſelling thereof was within the ſtatute of 5 E. 6. for it was 
not only of neceſſity of itſelfe for the food and health of man, but 
it ſeaſoneth and maketh wholeſome beefe, pork, &c. butter, cheeſe, 
&c. and other viands. And Peryam juſtice ſaid, > Hil. 26 Eliz. in 
| communi banco, that ſo it had been lately adjudg en. 


i Mich. 6 Jac. in ſcaccario, in an information by Ban againſt 
Boy, upon the ſtatute of 5 E. 6. cap. 14. of ingroſſers for buying 
and ſelling of apples; the defendant pleaded not guilty, and was 
found guilty. But the barons gave judgement againſt the in- 
former, and cauſed an entry to be made in the margent of the re- 
cord, that the judgement was given upon matter apparent to them, 
that apples were not within the ſaid act, for that the act is to be in- 
tended of victuall neceſſary for the food of man, the words of the 
act being [corne, graine, butter, cheete, fiſh, or other dead victuall] 
- which is as much as to ſay, (of other dead victuell of like er i 
id eſt, of like neceſſary and common uſe.) And therefore apples 


affirmed in a writ of errour in the exchequer chamber. 
= Vendiitip braſei nan eft venditio victualium, nec debet puniri ficut ven- 
= Aitio panis, vini, et cervifie, et hujuſmodi, contra formam ſlatuti. But 
| thea@of 5 E. 6. hath made corne, graine, &c. to be victuall with- 


in that act. Vide Vet. N. B. 2. part 23. b. ſtat. de piſtor., bracea- 


tor., et aliis victelariis. 34 E. 1. 


or merchandize into this realme, may ſell them in groſſe: but that 
vendee cannot fell them againe in groſſe, for then he is an * in- 
|. grofſer according to the nature of the word, for that he buy in- 
broſſe, and fell ingrofſe, and may be indicted thereof at the com- 
mon law, as for an offence that is malum in ſe. 2. That no mer- 


he is an ingroſſer, and puniſhable, ut ſupra : tor by this means the 
the dearer they grow, for every one thirſteth aiter gaine, vitio/ſum H- 


Es 


leth by great or whole-ſale. We remember not that we have read 


being rather af pleaſure then neceſſity, are not within the ſaid 
ſtatute no more then plumbs, cherries, or other fruit; and no in- 
formation hath ever been exhibited for ingroſſing of apples, plumbs, 
cherries, or other fruit: but the ſtatute of 2 E. 6. cap. 15. doth _ 

| forbid conſpiracy of coſtermongers and fruterers, and maketh ſuch _ 

| conlpiracie unlawfull. And the ſaid judgement of the barons was 


It was upon conference and mature deliberation reſolved by all 
the juſtices, that any merchant, ſubject, or ſtranger, bringing victuals 


chant or any other may buy within the realme any victuall or other 
merchandize in groſſe, and ſell the ſame in groſſe againe, for then 


Prices of victuals and other merchandize ſhall be inhaunced, to te 
_ 8levance of the ſubject; for the more hands they paſſe through, Lucrum; 
x : acquirit eundoy 
unt lucrum. And if theſe things were lawfull, a riche man might Nivis utexiguus | 
ugroſſe into his hands all a commodity, and ſell the ſame at what 

Ry: SE EE price 


"90 


e For the word 


[ Ingroffor, ] ſee 
27 E. 3. c. 5, 
ſtat. 1. 37 E. 3. 


cap. 5. 


i For this word 
[ Regrator, | ſee 
51 H. 3. weights 
and meaſures. 
4. Raſtall. 


14 R. 2. ca. 4. 
8 H. 6. cap. 5. 
Regrators or 
choppers, and 
in ſome coun- 


tries called job- 


bers. 


8 M. 44 & 43 
El. at Serjeants 


Inne in Fleet- 
ſtreet. . 


h Hil. 26 Eliz. 
judgement cited 
p. Peryam sn 
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i M. 6. Jac. in 
Scaces Int. Baron ER 


and Boy, 


b! 


P. 18 E. 2. Co- 


ram rege Rot. 


76. Southt'. 


creicit eunde 
globus, _ 


Mich. 39 & 40. 
El. Refolution 
de touts les 
juſtices, 
* Dardanarius. 
An ingroſſer by 
the common law 


ww ͤͤ]¹·1o¹ò··⁊·˙²v-ͤb2 NE IT EES 
2 * . 5 2 5 3 8 * " 
* » . = 6 Hig” . » » 2 _ _— > y 
1 = 5 wel 


, 9 a nt 4 


— 


—- 
— — * 
ESSE - r * 
— o * 
* ts — — — — yy — = 


1 ot 


* — ON — 
— — * < 2 N — 2 — 
. 2 . 2233 — * 5 
2 : „ — 5 * 
P _ 
« = : pn ry 
- — 


— * 


— >, . —— —— —ͤ]— — YE 
"7 +» = * * 4 
— 122 


453. 


* PPP Re AE Logon Ra A nies apo 


2 — — 1 . 
7 eo CE > 
„ a 2 — - 


P a 
3 be K. 3 222 r AAPL = 


— 


— 


— ——— — —fäͤ — 


— 


5 — 8 "> 
— . 2.4 


8 7 co * gs LEO wm 
a DS 8 23 1 Ss FR 832 — 
A "#55 — 222 . 9 JI, SITS IE Sf Ie - 9 N *, 923 — = . — 
FIR - m "My — — A - 2 S ˙ 4 2 TL r 4 2 - 5 T — —— — mn 5% ID 
ot. * 5 * 2 2 — ge mY * - m—_— * - 2 1 - ” FP * 9 W's oe 4 2 25 - — re 2 — 2 
Fn E +" 8 5 p 4 d % . k — - 
— Se} F< * : — 4 — A — " ou k 8 n 
. , F = —_——_— wa a 22 2 2 os Wm, 0 : a F — ot” — — 2 D . — 2 
1 . ny * 1 —_ * 2 l 85 * Ser > ay oe 4 - : - wk - — „ EN 0 " - , * 2 
ENS ns * 4 2 —S 24S We one, F< co figs mi FEE ear. So — AS. - — Io _ : ——ä———— — — 3 — 12 "£4. * rr : . ' : , — : _ = * 
K 1 — — CE — 3 r mb Ch — NE * k _——— ] — | 7 OY -- -— : — "Aero . — 5 4 8 þ 1 of 2 g l 4 = Rs. - _ 3 — —— — rye ee — 4 
— - at * — S» EPI" — r — DCA . l 4 r — 2 ba ge - 0 g OG - r 5 2 Dr . pot ev — e N 72 a.” E 22 Y 1 . 4 k | , 
8 — * - 4 * ** e * St a ... res cert Mee DIED 2 en an * | er 9 n N. — : 9 ern * , a $0 x 
— — or IT * , 4 R A 4 . , — — 1 a 8 * 2 S . — 5 1 g - a 5 N F a : 
ö 2 2 7 23 — "OT . 2 ; : : « . , *; — g 
#4 ” : ** - " 1 — 2 — . - wo eo Foe 20 er et nrd 2 r — 
* 8 £ K * — — — ans ane 4 — = tro In oe es — —— 8 * - 1 888 — Tx" * * : 
- — — — — — oo oo ad neon = —mg — — - — U— — — = —— 1 e b s 
n * - — — — 2 2 8 8 : 
2 0 . — — 25 — 2 N 


5 41 Af. p. 38. 
„ Mt e 


— — 


196 


3 E. 2. Action 


1 F. N. B. 
250. I . f 


of Foreftlling 60, Cap. 89. 


| le he WW And every practiſe or device by a0, conſpiracy, 


words or newes, to inhaunce the price of victuals or other wer. 
chandize, was puniſhable by law; and they relied much upon the 


ſtatute aforeſaid, nullus forflallarius, Ec. which ſee before in this 


Chapter: and that the name of an ingroſſer in the reigne of H. z. 


and E. 1. was not known, but comprehended within this word [ for- 
ftallarius] Iucrum fitiens vitioſum ; and ingrofling is a branch of tore- 


ſtalling. And for that for /eellari ius was pauperum depreſſor, et totius 


Nota, the abate- 
ment by undue 


means of the 
price of our na- 


tive commodi- 
ties, is puniſh- 
able by fine and 
ranſome. 
e 23 E. 3. ca. 
6. 13 R. 2. cap. 
8. Inter leges 
Ethelſtani. 
; cap. + 


communitatis et patriæ publicus inimicus, he was punilhable by the 
common law. They had alſo in confideration the book in 43 Af, 


where it was preſented, that a Lombard did procure to promote 
and inhaunce the price of merchandize, and ſhewed how: the 


Lombard demanded judgement of the preſentment for two cauſes, 


1. That it did not ſound in foreſtalling. 2. That of his endea. 


vour or attempt by words, no evill was put in ure, (that is) no 


price was inhaunced, et non allocatur, and thereupon he pleaded not 


; Taue whereby it appeareth, that the attempt by words to in- 


aunce the price of merchandize was puniſhable by law, and did 


ſound in foreſtalment : and it appeareth by the book that the puniſh- 
ment was by fine and ranſome. 


And in that caſe Knivet reported, 
that certaine people (and named their names) came to Coteſwold 
in Herefordſhire, and ſaid in deceipt of the people, that there wert 
| ſuch wars beyond the ſeas, as no wooll could paſſe or be carried be. 
vond ſea, whereby the price of wools was abated: and upon re. 
ſentment hereof made, they appeared; and upon thei conteflion 
they were put to fine and ranſome. 'See the ſtatute of 2 5 H. 8. 
cap. 2. whereby the lords of the councell, juſtices, &c. or any 
ſeven of them, &c. have power to ſet prices on vicuals, and 18 
fame to be proclaimed under the great ſeale, 

For preventing of all ingroſſing and foreſtalling, it was the an- 
cient law before the conqueſt, Decrevimus porro, ne quis extra oppidunt 
quicquam 20 denariis cat ius eftimatum emat, verum intra portum pic. 


| Vente oppidi præfecte, aliove viro fidele, aut ito denique prepyſito regin 


455 Inter ha Will. 2 
RT 3 fo. by 


[197]. 


85 Bil. 25 E. 3. 
coram rege. . 
3. Buck. Had- 
hams caſe. 


® Of the French 


Word Taſer, to 


heape in goves 


or ſtacks. 

See 5 E. 6. ca. 
_ 14. He is an in- 
; e 


other then by 


rant or leaſe of 


land or tithe) 


any corne gro-w- 
x ing i in the Kelds, 


0 


Ut, 


in celebri plebis concurſu, et hominum oculis quiſque mercator. 
Interdicimus etiam ut nu le pecudes emantur niff infra eivitates, et 


Loc ante tres Adeles tefles nec alia neceſſaria ſie fiaeijigſore et Warrants : 
Oc. Item, nullum mercatum vel Feria fit, nec B 1. Py 1100 in 
: WE ts regni noftri, et in burgis, W. 


Commiſſi facta fuit Roberto Hadham ad cendend* 4 llada et alia Fr 


1 Aiuerſarum abbathiarum alienigenarum, qui wenit et cognovit, quod diu. 


didit blada prioris de T. ickford in garbis in duabus & taſſis exiftent p 


10 li. que venditio facta fuit contra legem et conſuetudin m regni Augliæ, 
vendend in garbis, priuſquam triturat fuerunt, quod fieri debuiſſet en 
menſuram poſt eorum triturationem : ideo committitur priſonæ, ct adjudi- 


catur, quod ab omni Meio dommi regis amoveatur, et quod "4 Jace 


cum domino rege. 
Obſerve well this judgement, that it is a inſt the common law 


of England to ſell corne in ſheafes before it is threſhed and mea- 


ſured, and the reaſon thereof ſeemeth | to o be, for that 5 ſuch fals 
the market in effect 1 is boreſtalled, 


CAP, 


Cap. 90. Againſt Roblerdſinen. | 


cr. XC. 


AGAINST ROBERDSMEN. 


hereafter mentioned cannot well be underſtood, unleſſe it be 


This Robert Hood lived in the reigne of king R. 1. in the bor- 
ders of England and Scotland, in woods and deſerts, by robbery, 
burning of houſes, felony, waſte and ſpoile, and principally by and 
with vagabonds, idle wanderers, night-walkers, and draw-latches ; 
ſo as this notable thiefe 
but there is a bay, calle 


wy 


Robin Hoods Bay, in the river of 


RT OED EIT 
Againſt theſe men was the ſtatute of Wincheſter made in 13 E. I. 
for preventing of robbery, murders, 'burning of houſes, &c. Alfo 
the ſtatute of | 


beries done in times paſt, by people that he called roberdſmen, 
/ oe ĩĩ Ones 
At the parliament holden 50 E. 3, it was petitianed to the king 
that ribauds and ſturdy beggers might be baniſhed out of every 


1 ä * 
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1 
e 


with other * ſtatutes of roberdſmen, and for ſuch as make themſelves 


RR 
R 
8 * Es * 
ö PINE 


their ſelves, let them be driven to their occupation or ſervice, or to 


| the place from whence VVV 
bo It is provided by the ilatute of 7 R. 2. that the ſtatutes made 
in the time of king Edward, grandfather of the king, of ro- 
derdſmen, and drawlatches, be firmely holden and kept, and fur- 


R | 
* 8 9 r 
5 AE 
222 ðö alk ao br hugs 
7 n 1 


dee a law made in the ſixth parliament of queen 


W 2555 in Scotland againſt Robert Hood, Little John, & c. 


_. 
— 
. 


9 


ve not only a name to theſe kinde of men, 


| 5 E, 3. which reciting the ſtatute of Wincheſter, 
and that there had been divers manſlaughters, felonies, and rob- 


waſters, and drawlatches, and remedy provided by that act for the : 


gentlemen, and men of armes, and archers, if they cannot ſo prove 


ther proviſion againſt vagabonds wandring rhe Nee place. 
Mary, anno Dom. 


197 


. T'is an Engliſh proverbe; That many men talk of Robin Hood, | 
1 that never ſhot in his bow: and becauſe the ſtatutes and records 


known what this Robin Hoode was that hath raiſed a name o 
theſe kinde of men called Roberdſmen, his followers, we will de- 


He was, faith | 


Malor Scotus, _ 
prædonum prin- 
ceps et prædo 


mitiſſimus. 


in Yorkſhire. And albeit he lived in Yorkſhire, yet-men of his qua- 
lity took their denomination of him, and were called Roberdimen 


13 E. i. tut. 
de Wincheſt. ee. 


1. 4. 5 H. 7. 


Rot. parl. co E. 
towne. The anſwer of the king in .parliament was touching rie 
bauds : the ſtatute of Wincheſter and the declaration of the fame 
r 
8 H 6. cap. 14. 
Vid. 39 Eliz. e 


ca. 4. 


7 R. 2. cap. 8 
Vid. 39 Eliz | 


R 
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fo. 5. 5 E. 3. 
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I Vliz. cap. 2. 


28 Eliz. cap. 6. 
3 Eliz. cap. 1, 2. 
ee. wap. . 
Lib. 10. 54. the 
chancelour of 
Onxfords caſe. 
Lib. 11. 56, 57, 
Kc. Dr. Foſters 
. 
Caudries caſe. 
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Tacitus. 


Int. leg. Alve- 
| xedi, cap. 28. 


Vi mz in the fourth part of the Inſtitutes, cap. The Court « 
the Commiſſioners of Bankrupts. 


23 Eliz. cap. 1 


Fin gr, theafs of prjament that are made fing ne 
parliament are interpreted and expounded by divers judgements and 


ca. 4. et lib. 11. fo. 56, 57, &c. Doctor Foſters caſe, an expoſi 
tion of all the ſaid ſtatutes. See lib. 5. fo. 1: &c. Caudries caſe, 
See Dier, 3 Eliz. fo. 203. an expoſition of the faid act of 1 El. con · 
Dier 3 Eliz. * 6 8 i 13 - _— 1 5 Res pe. | 


CEE the ſecond part of the Inſtitutes, W. 1. cap. 34. News. 
D dee alſo in the fourth part of the Inſtitutes, cap. Chancery, in 
be articles againſt cardinall Woolſey, artic. 32. Convicic þ 
 traſcaris, tua divulgas, ſpreta exoleſcunt ; if you ſeek to revenge ſtanders 
you publiſh them as your own: if you deſpiſe them, they vaniſh, 


_ redeemed it not by the eſtimation of his head. 


; 


; Of News, Ramaurs, Kc. Cap. 03. 


„ 


CAP. XCL. 1 
or BANKRUPTS, =» 


1 Eliz. cap. 2. 23 Eliz. cap. 1. 28 Eliz. cap. 6. 35 Ell. 
cap. 1, & 2. 3 Jac. Cap. 4. 7 Jac. ca. 6. Theſe acts of 


reſolutions heretofore given. Lib. 10. fo. 54. & c. Le caſe de 
Chancelour, &c. de Oxford, an expoſition of the ſtatute of 3 Jac, 


cerning hearing of maſſe. 


e 


Of Newes, Rumours, &. 


The law before the conqueſt was, that the author and ſpreader 
of falſe rumours amongſt the people had his tongue cut out, if le 


Cap: 95. 1 MY Of Apperell. 8 


1 CAP. XCIV. 


| Of Weights and Meaſures: 


enn the cond pen of the Taftitutes, W. 1. cap; 4. and the 
S cxpoſition upon the fame. 


OE. wi 
or rank. 


= JNIVERSE acts of parliament have been made againſt the exceſs 
of apparell in the reign of E. 3. as 11 E.3. cap. 2. & 4.37 E. 3. 
= ca. 8, 9, 10, 11, 12, 13, 14. 38 E. 3. 3. cap. 2. In the reign 
of E. 4 3 E. 4. cap. 5. 22 E. 4. cap. 1. In the reign of H 8. 
1H. 8. cap. 14. 6 H. 8. ca. 1. 7 H. 8. cap. 7. 24 H. 8. cap. 13. 
33 H. 8. cap. 5. 37 H. 8. ca. 7. 1 & 2 Ph. and Mar. ca. 2. 4& 
W 5 Ph. and Mar. c. 2. 5 El. ca. 6. 8 Fl. ca. 11. 13 El. ca. 19. 
Some of them fighting with, and cuffing one another, ſome of 
them expired. But foraſmuch as thoſe that ſtood in force were 
obſolete, and remained but as ſnares to catch or vex men at tte 
plleaſure of the promooter; at the parliament holden anne 1 Ja. all 1 Jac. R. ca.2s 
W acts of parliament before that time made concerning apparell are | 
repealed and abrogated, and ſince that time no act bath been made 

== concerning appareli, and ſo ſtandeth the law at this day. Three 

= coſtly things there are that doe much impoveriſh the ſubje&s of _ 

„ England, viz. coſtly apparell, coſtly diet, and coſtly building. 

WE The beſt mean to repreſſe coſtly apparell, and the exceſſe thereof, 
b by example: for if it would pleaſe great wen to ſhew good ex- Exceſſeof appa - 
1 ample, and to weare apparell of the cloth and other commodities rell Berna —_— | 
Virought within the realm, it would beſt cure this vain, and con- "—_ | OY: 

W ming ill, which is a branch of prodigality, and herewith fe; 

b wiſemen are taken. If you will looke into the parliament roll oft 
F. 6. you ſhall fee what plain and frugall apparell that renown- Rot. 6, -- 
„%%% King dd woes, ble gown of ef ralue Gan jo, 
5 Magna corporis cura, magna animi incuria. TEE 
== Non induetur mulier vefte virili, nec vir utetur vefte feminea : abo- 


a \ 


Deut, 22. 5. 7 1 


CAP, 


5 E. 6. Ca. 3% 


27 El. ca. 11. 
e 
Lent 2. 33. BY 
ORE Qu inreſme . 
5 ks, Long 
Hereof lee the 
4̃. part of the In- 
tititutes, cap. 
The Court of 
Audience, &c. 
and Faculties. 
* Vide Britton 
Cap. 53. and 
other books 
make mention 
5 o * 25 


3 4 Cicero. 
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Rot. clauſ. 

9 E. 2. m. 26 in 
dorſſ. intitied 
Ordinatio ſupir 

men ſa ration fer- . 

| | pee 29 


d 2 E. 6. cap. 19. 
5 El. ca. 3. 


fe. 


1 Sunday i in Lent. 


CAP. XCVI. 


L . · FRE 1 was * n ordinance rials by kink E. 2. by wie 
of his councell againſt the exceſſe of diet, but becauſe it hd 
not the — of an act of parliament, it wrought no  &f 


D It is Nei by ſtatutes made i in the reigns of E. 6. and, queen 
Elizabeth, that no fleſh ſhall be eaten on fiſh-days, viz, Friday 


1 Saturday, embring days and vigils, and the time of “ Lent; nl 
for licences to eat fleſh on fiſh-days, &c. dee the preamble of the 
ſtatute of 2 E. 6. ca. 19. ; 


Embring days, fo called becauſe in Beer times when they 


: faſted they put aſhes or embers on their heads, Job 2. 12. Jer. 6. 
26. 2 Sam. 13. 19. 


And as the naturall converſion of the fich 


of the body is to duſt, ſo the fins of the ſoul (unrepented) are 


turned to fire, and this was ſhadowed Dore embers that ever kee 


fire. 


15 Theſe embring days are the week next before Cyadragelina 10 
called, for that it is the fortieth day before Eaſter, and is the fit 
So Quinquageſima the Suiiday fifty days befor 
Eaſter, Sexageſima ſixty days before e and  Beptnageling 


my ſeventy days before Eaſter. 


| Before theſe late acts the eating of fleſh on Fridays \ was puniſhable 


in the eccleſiaſticall court, as yet it is, the juriſdictien deing fave 
= by the ſaid acts. 5 


But there is no act of parliament ela exceſſe of diet, 1 Tot 


it is known to be fo hurtfull for mans body, and ſo obſcureth 
the faculties of the mind, as the underſtanding, memory, &. 


Horace, 2. Ser. 2. 


P Chriſtian men, there needeth no law at 
9 Luc. c. 21. v. 

24. Rom. ca. 13. 

V. 13. Eccleſiaſ- 

8 ticus, ca. 37. v. 

„ | 
. Eccleſiaſticus | 
31. 20. 


all to be made, ever being mindfull of that caveat, “ Alle. 
dite autem wobis, 2 Ten 5 aventur cor da ""_ in erapula, el evi 1 


tate, Se. | 


Vigilia, et * a, et tortura viro in unito ; "mn ſanitatis ha 


| pat co, dormiet uſque in mane, et anima illius cum ipſo delectabitur. Tit 
maorall heathen men by the light of nature agree hereunto. f Tan 
tum ibi et potus adhibendum 92 ut f reficiantur viren 22 pre 


mant ur. 


Accipe tu, 51872 tenuis ; que, quantague fecum 2 
Aﬀerat, imprimis valeas bene: nam variæ res 
Ut noct ant himini, credas, memor illius 1 
Quæ ſimplex olim tibi ſederit : at fimul ais 
Miſcueris elixa + fimul conchylia turdis; :- 
Dulcia ſe in bilem vertent, fomachoque tumultum 
Lenta feret pituita: vides, ut pallidus omnis 
Cana deſurgat dubia? —— 


Ex 2 {enitudine generantur ma! bi, a 2 medicorum a1 wy 


Cop. 975 Of Buildings. ce 


2 


King Edgar permitting many of the Danes to inhabite here 2 From whence 
; who firſt brought into this realm exceſſive drinking) was in the exceſſe of drink- 
end conſtrained to make a law againſt this exceſſe (which never ing in England 
commeth alone) driving certain nails into the ſides of their cups, as & Prem hence 
limits, and bounds, which no man upon great pain ſhould be ſo troops of idle 
re . 4: -- - ferving men. 

William of Malmeſbury, comparing Engliſhmen and Normans came into 
together, faith, that in his time, the Engliſh manner was to fit bib- 1 . 3 
bing whole houres after dinner,“ and that the Norman faſhion was 8 Ja. ca. 2 5 

to walk the ſtreets with great troops, with idle and looſe ſerving- 5 Ja. ca. 10. 
nen following them, both which were cauſes of many diſorders and 21 Ja. c. 7. an 
Woutrages. %%% Ono NL OE... 1 
It the exceſſe of drinking extend to the loathſome and odious % is Janis _ 
= TE. I. PF YAY" | : - nullam potare ſa- 
vice of drunkenneſſe, it is puniſhable by act of parliament. And mn. 
Weo ſay the truth the ancient Britains were free from this crime, © 
Ecce Britannorum mos eſt laudabilis ifle, N L. 201 * BS 

D. bibat arbitrio pocula quiſque ſu. e 
And the laws againſt drunkenneſſe are very nev . 

W Nothing is here ſaid againſt that great peacemaker, and branch 

of liberality, orderly hoſpitality, but againſt the dainty and diforderly 

Wexceſſe of meats and drinks, which is a ſpecies of prodigality : for it 


provided by act of parliament that the grace of hoſpitality ſhall W. 1.3 E. r. 
Wot be withdrawn fromthe needy ß. Ns. . 
dee the ſtatute of 37 E. 3. ca. 8. againſt exceſſive apparell and 
iet: but it was repealed in the next parliament, 38 E. 3. ca. 2. | 


1 
v 


eFY 
4 
8 
1 
* 


JE have not read of any act of parliament now in force made Ste the r_ part = 
„ againſt the exceſſe of building, or touching the order or fegt. 1. f. , . 
We. ver, or building dat It. 5 a waſting evil, whereunto” Per May, Cat... 
A But the common law doth prohibit any ſubje& to build any cap. Eſchaetry, 
eaſtle, or houſe of ſtrength imbatteled, &c. without the kings li- &. 74 . S. ou. 


cence, for the danger that might enſue. ®* Alſo the common law 5 5 * | 


5 
"5 
> 
1 
1 
"= 


3 Prohibiteth the building of any edifice to a common nuſance, or to imbattel Green- 
k he nuſance of any man in his houſe, as the ſtopping up of his light, wick. 
o any other prejudice or annoyance of him. Adificare in tuo pro- Li: 9- f. 54 & 
io /olo non licet, , 58. Lib. 5. fo. 

la Deuteronomy it is ſaid, Cum ædificaveris domum novam, facies > <0-040MY 

* | 1 Ants n ot | ty Deut. 22. 8. 
n tecti per circuitum, me eftundatur ſanguis in domo tua, et /is © Battlements. 
= labente alio, et in praceps ruente. © © "This was for 

Ike well the counſell to a nobleman, whoſoever gave it. S 25 12 — 
1 „ ba 2 edificare domum, inducat te neceſſitas, non voluptas ; cu- e 1 8 — 
Xn no tollitar ; nimia & inrdinata" capi- 

=... canar expectat edifici venditionem 3 turris completa, et arca 

* cuata fe aciunt tarde hominem ſapientem, — F | 

4 | e A | Faificare 8 


we 

5's. 

1 
RA 
} a 


JJ 


; Euripides tran- . BR, 8 5 
| lated by Sir |; Sadiſficare .domos multas, et paſcere multos, ts 
Th. Moor. E ad pauperiem ſemita lara nimis. 


Jo build many houſes, and many to feed, 
To poverty that way doth readily lead. _ 


Of theſe three it hath been truly ſaid: Yefhtiun, convi viarun 
et ædiſiciorum luxuria ægre civitatts ſunt indicia, et ſpecies prodizal, 
But by the common law, and generall cuſtome of the realm, i 
was lawfull for biſhops, earls, and barons to build churches, or 
| Vide the like in chappels within their ſees : and hereof king John informed pore 
dhe Regiſt. 36. Innocentius the Third (naming only, hororis cauſa, the biſhops and 
. 3 baronage of England, albeit this liberty extended to all) with re. 
In Epiſt. decret. Queſt that this liberty to the baronage might be confirmed. Ty 
| Innocent. 3. l. theſe letters the pope made this anſwer, Quod enim de confuetudin 
10. pag. 228. regni Anglorum procedere regia ſerenitas per ſuas liters intimavit, ut li 

„ ceat tam epiſcopis, quam comitibus, et baronibus eccleſias in feuds ju 
=  funaare, laicis quidem principibus id licere nullatenus denegamus, dun. 

2 moao diocgſani epiſcopi eis ſuffragetur aſſenſus, et per novam flrutman 
Ir. 20 E. 1. weterum eccleftarum juſtitia non lædatur. Whereas the baronage had 

Rot. x3 in banco apſolute liberty before, now the pope addeth the conſent of the bi. 
Rich. de Turnys ſhop: but that addition bound not, ſeeing it was againſt the liberty 
e Ln UE nr rg 0 

2 of the baronage warranted by the common law: and we woul 
not have rehearſed this epiſtle, but that it is a proof what the ge. 
; +... Nerall cuſtome of the realm was concerning the building of 

I 202] churches by the baronage of England. And-albeit they nigit 

dauild churches without the kings licence, yet could they not ercd 
a2 ſpirituall politique body to continue in ſucceſſion, and capableot 
indowment without the kings licence: but by the common law be. 
fore the ſtatutes of mortmain, they might have indowed this ſpiritual 
body once incorporated, perpetuis futuris 1emporibus, without any l. 


. cence from the king, or any other. 


8 511 0 fo. 2 And as the law 1s in caſes of devotion and religion, fo it is f 
55 ID. 10. 0. 27. he 2 3 | . e | 
Le caſe de Sut- Caſes of charity: any man may ere and build a houſe for an“ fh. 
tions hoſpitall, ſpitall, ſchool, workings or houſe of correction, or the like 
See the ſtatute without any licence, for that is but a preparation, and may be dont 
| of 39 * 82 +- as owner of the ſoyl; but by the common law could not incorpo 
- ries 1 — ay rate any of them without licence, but now he may, and indow them 
| Juſtices of peace With lands in certain caſes, ® by the ſtatutes of 30 Eliz, cap. 5. a 
to build and e- 3 Car, ca. 1. as in the ſecond part of the Inſtitutes in the expoſition 
rect houſes of of thoſe ſtatutes it EB Gas. TIT to 
Er gt de. Concerning the building or erecting of d tombs, ſepulcheis d 
. 3 we N Ig - monuments for the deceaied in chareh. chancell, common chap 
d Tumbs, tumu- pell, or churchyard in convenient manner, it is lawfull, for it 
uss ſepulchrum. the laſt work of charity that can be done for the deceaſe(, wio 
OO whiles he lived was a lively temple of the Holy Ghoft, with at 
verend regard, and Chriſtian hope of a joyfull reſurrection- A 
dhe defacing of them is puniſhable by the common law, 2s K 7 
e 9 E. 4. 14. the peareth in © the book of 9 E. 4. 14. a. And ſo was it agreed 0 1 
La Wiches caſe, whole court, Mich. 10 Jac, in the common place, between > 
wife of Sir Hugh yen and Pym. And for the defacing thereof, they that build 
| 7 N 5 14. in erect the ſame ſhall have the action during their lives, (a5 = a | 
communi banco Wiche had in the caſe of ꝙ E. 4.) and after their decealct, en 
int? Corven & of the deceaſed ſhall have the action. But the building, 9' I 
— 33 


— 


A 


Cip. 9. of Buildings. 
of the ſepulcher, tomb, or other monument ought not to be to 
the hinderance of the celebration of divine ſervice. And in that 
caſe of Corven it was reſolved, that albeit the freehold of the church 
de in the parſon, yet if a lord of a mannor, or any other, that 
Math an houſe within the town or pariſh, and that he, and all thoſe 
whoſe eſtate he hath.in the manſion houſe'of the mannor, or other 
houſe, hath had a ſeat in an iſle of the church, for him and his fa- 


any other there, he may have a prohibition. 4 It was further re- 
ſolved, that if any man hath a houſe in a town or pariſh, and that 
| he and thoſe whole eſtate he hath in the houſe, hath had time out 
| of mind a certain pew, or ſeat in the church maintained by him 
and them, the ordinary cannot remove him, (tor preſcription 
| maketh certainty, the mother of quietneſſe) and if he doe, a prohi- 
bition lyeth againſt him. © But where there is no preſcription, 
there the ordinary that hath the cure, and charge of ſouls may for 


| quiet, and better ſervice of God, and placing of men according to 
their qualities and degrees, take order for the placing of the pa- 
riſhioners in the church or chappell 


and conſecrate to the ſervice of Gd. 


Nota, funerall expences according 


W /ativum. . 


to Jeruſalem, he concluded, Oꝶſecro ut revertar ſervus tuus, et mo- 


ſeven wonders of the we 


* in theſe few verſes. . 
ſiton ̃ ! T.. 


523. 1emplum ingens Epligſi virgo Diana tuum, 
mY Xx: Mauſoli Cariæ monumentum, 6. Raraque Pharo 
it Tris, 6. Olympiaci ſplendida imago avis, 
17. Denique apud Rhodios ſolendentis atua Plbi: 

af. 22 Hae ſeptem mundus mira, viator, habet. 
* 57 

t ap 
y tit 
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he hath, did build and erect that iſle for him and his family only; _ 
and therefore if the ordinary endeavour to remove him, or place + 
48 H. 7. 14, . 


avoiding of contention in the church or 5e and the more 


ar in civitate mea, et ſepeliar juxta ſepulchrum patris mei, et matris 
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Barth. Caſſaneus 


fo. 13. Concluſ. 
29. Actio datur, 
fi uis arma in 
aliquo loco po- 
ſita delevit, ſeu 
abraſit, &c. 


wily only, and have repaired it at his proper charges, it ſhall be 
intended that ſome of his aunceſtors, or of the parties whoſe eſtate 


per Huſſy accord. 

Paſch. 10 Jac, 
in curia Cam. 
Stellatæ, inter 


Huſſy plaintiff. 
& Kath. Layton, 
& al Defendants 
iſſint reſolve per 


le court. 


to the degree and quality of —_ 
the deceaſed, are to be allowed of the goods of the deceaſed, he. 
| fore any debt or duty whatſoever, for that is opys pium, or chari- 


# Amongſt the people of Almighty God, as it appeareth in the _ 
baly hiſtory, ſepulture was ever had in great reverence, not only of 
kings, but of other men; as (amongſt many others) good old Bar-. 

aillai, when he had excuſed himſelf for not going with the king 


2 Sam. 19 37. 


W And alſo the morall heathens had building and erecting of ſe- 
W pulchers, or monuments in great account, as it doth appear by the 
rid, which for memory may be expreſſed _ _ 


Beſides the religious, and Chriſtian regard aboveſaid, theſe mo- 
numents do ſerve for four good uſes and ends. Firſt, for evidence, 
and proof of deſcents, and pedegrees. Secondly, what time he 
$ that is there buried deceaſed. Thirdly, for example, to follow the 


N : . food, or to eſchew the evill. Fourthly, to put ti eliving in mind of 
0 Bn 8 end, for all the ſons of Adam muſt die. S/atutum A homintous = 


be 1:6! mori, 5 
di —— 


Monument um 


. . . 
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A 
acc. 12 . 7. 
F tk 12, per Huſſſe. 
publique, which is dedicate 


5 | 
1 5 — 
1 ö 
| 2 * 
1 
4 4 : 9 
T3 3 | 
1 8 
W +. it; | 
5 | 
1 ® Britton, fo. 
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1 
+ 
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Stow in his Sur- 
El 4 - vey of London, 
VVV 

1 N For ſo is the 

* anno Dom. 1177. 
Holl. codem an. 
— d 


— So grrro mom nw 7 nee 
— — 2 


3 H. 6. 32. 37. 


ſubſtructioni- 
bus, et cryptis. 


+ Tacitus, 


And albeit churches or chappels may be built by any of ti 
kings ſubjects, (as hath been ſaid) without licence, yet before tit 
law take knowledge of them to be churches or chappels, the biſiy 
is to conſecrate or dedicate the ſame : and this is the reaſon, that! 


ſumma pax. _ 


5 ef Buildings. rol 


S oo Monumentum ſervat alicujus rei memoriam aliter interituram, un, 


que nobis repreſentat : uf therefore a monument 


= 


moriall. 1 N 
Mienumentum dicitur à monend' ; qui cquid enim nos monet eft momng, 
tum, ut ſepulchrum, quod nos ſumus mortales. OE I One | 


« # 
A 


Elie memor mortis, fiſque ad celeftia fortis. 


It is to be obſerved, that in every ſepulcher, that hath a ng 
nument, two things are to be conſidered, viz. the monume, 
and the ſepulture or buriall of the.dead, * The buriall of t 
cadaver (that is caro data vermibus) is nullius in bonis, and hy 
_ longs to eccleſiaſticall cognifance, but as to the monument, a&in 
is given (as hath been ſaid) at the common law for defacing there 
In the year of our Lord 1586, and in the 28 year of the reignd 
that glorious queen Elizabeth, was the old gate called Ludgate in ti 
city of London (as Stow faith) taken down to be new builded: ther 
was found couched within the old wall thereof a ſtone, wherein nx 
graven in the Hebrew tongue and characters, * an epitaph, ſig 
Ping in Engliſh: This is the tomb of Rabbi Moſes ſon of thei 
luſtrious Rabbi Iſaac: which certainly was before the 23 year d 
the reign of H. 2. anno Domini 1177, for before that time all th 
Jews in England were buried within the city of London, and in 
that year, ſaith Hovenden, Dominus rex pater dedit licentiam Juli 
terre. ſue habendi cœmeterium in qualibet civitate Anglie, extra mm 
civitatum, ubi poſſunt rationabiliter, et in competenti loco emere, ad ſit 
| fiend" mortuos ſuos: prius enim omnes Fudæi mortui Londonid ferebai 


Cap. g 


15 called a nfs 


if 


church or not a church, a chappel, or not a chappel, ſhall be in 


and certified by the biſhop. _ 


See for this dedication or conſecration the 43 chapter of L 
chiel, the 23 chapter of Genefis, the 90 Pſalme, the 24, 26, 2 
84, and 134 Pſalms, the 2 of Samuel 6. 10 of Saint John, verl, u 
So eo oO nab 
Nude inter leges Edwardi Confeſſoris, cap. 3. Similiter ad dediit 
 tiones, ad ſynodos, et ad capitula vententibus, fc, in eundo, et redeund) | 
De fubterraneis, We find in ancient times that vaults, hollow places, or ſub: 
| tions under the ground were made by men for receits, or re 
tacles for keeping of their wives, children, money, and goods ſecret 


to avoide violence, and rapine in time of hoſtility or rebellion, and 


we find no law againſt them. SHE 
Theſe kind of buildings we had from the Germans, as we f 
it in Tacitus, who treating of the old Germans ſaith, Sulent 8 

| fathterraneos ſpecus aperire, et ſi quando hoftis advenit, aperta pipun 


abdita autem et defefſa aut ignorantur, aut eo ipſo fallunt, quod 1 
venda ſunt. They uſe to build vaults under the earth, and 1 y 
enemy come, he deſtroyeth all open and above ground, but jr 
things as lie hidden in the cave, either they lie unknown, of 5 


leaſt they deceive him, in that he is enforced to 


3 


find them ol 
Nell 


= 
_— 
"% 
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Neither have we found any licence of the king to make them, * Jn the manor 
nor puniſhment of any that made them without licence, and COS, Lo- 
vet many have been made by many ſubjects, ſome whereof * we g, Kc. 
bave ſeen. VF : 1 . 
= =: We read of Alexander biſhep of Lincoln, in the reigns of H. 1. Engage oh _ 
Lind king Stephen, a Norman born, who was, in/anis ſulſiructiani s: 
OE . T 
No perſon. can build or erect light houſes, pharos, ſea- marks or ; FEB as the 
ons without lawfull warrant and authority, Ow 8 che res- 
4 3 | SEC ae -- © 2 patents of the 
Lumina werf uag & tollit pharus mula lung. wm _ "Lord e 
In light-houſe top is rear'd the light, TS WY 
= As high as the moon that walkes by nighg rer. 
W © Proviſion was made by authority of parliament for build- 
ng and erefting blockhouſes, bulwarks, piles, and the like, for 
W without parliament ſubjects cannot be charged with building 4 or a, ene: 
erecting of them, and that act is expire. culis, muni- 
he lord of the ſoil may build a windmill, ſheepcote, dairy en- mentis, muni- 
WE larging of a court neceſſary, or a curtilage in grounds, where men doris, &c. of | 
= 1 ay 1 e F IITILLINTCE TIES Reward. hit 
have common of paſture. J)) Sort Torn: 
HA man cannot ere any building upon his own ground in the 


c4 H.8. „ 1 


| bicans, block. 
=... * NN Rye 4 yl e houſes, piles, 
We kings foreſt, but it is a purpreſture, and may either de demoliſhed or &. _ 


WS arrented to the kings uſe, &c. at a juſtice ſeat. 


g 
. Concer ning houſes of huſbandry and tillage, the ſtatutes of VV 
H. 5. p. 19. 7 H. 8. ca. 1. 2 H. 8. ca. 22. 5 E. 6. ca. 5. 7 H. 4. 3. 
El. cap. 2. are repealed by the ſtatute of 21 Jac. cap. 28. and the f 7 El. Dier 240. 
WE ſtatutes of 39 El. ca. 1. & 2. are expired, for that they were fo ike  _ 
WE labyrinthes, with ſuch intricate windings and turnings, as little or 
—_ fu rocetoatihen ooo ooo ne nn on io nh 


No man can erect an houſe or building to the nuſance of any g 80 ihe » Es 
ether. | to mL Tenn: 6 7. » 
See where a man hath any houſe or mill, &c, and having any W. 2. ca. 24. 

WE priviledge or thing appurtenant thereunto, and pull it down and — 4 1 * 5 of 
nein and where fü 5. fn V7. 
Concerning the erecting, &c. of cotages, ſee the ſtatute of 31 El. f g 4 D N 
4. 7. which could not be reſtrained in ſuch ſort as they are, but cafe, and the 
by authority of parliament. © authorities there 
There was a ſtatute made anno 35 El. (when I was ſpeaker) cited. 


agaiaſt buildings in the cities of London or Weſtminſter, or within * 33 Elize ca. 7. 


re miles of the gates of the city of London, and againſt the di- 

WE viding and converting of any dwelling houſe or building into divers 

TE habitations, and againſt inmates, but that endured but tor ſeven 

ears, and until the end of the next ſeſſion of parliament, which 

a, being holden dangerous, was not continued at the ſeſſion of 

= parliament holden in 43 Eliz. being the next ſeſſion after the ſeven _ 

ears, and therefore expired with the ſame. In the mean time 

® chere was a law made againſt new buildings, &c. which then was 

Voarrant, and fince hath been a colour for divers proceedings in 5 ES. 

Courts of juſtice, not obſerving the expiration of that law; but now ß 

aur law hath long fince loſt his force, and the ancient and ſunda- 1,,my, perambu- 

I wentall common law is to be followed. . V : 5 12 of Kent. | 

E 1 or ſulliva is a word derived from the Saxon Hille, Theſe wores, | 

3 ſgnitieth a poſte, or plate fixed in the ground; the Saxon 9% fall enn, 
„ „ „ oe nb word ing priviledges. 


Kot. Clauſ. be juſtly puniſhed after it be done. 


Inſtitutes, f. 54. mankinde. 


„ 
EEsek. 16. 24.31. 
309. oel 1 N | 5 m__— 
2. Mach. 4.12. Quia abominatio eft utrumg; apud dominum Deum tuum. — 
HFoſpes meritri- And the keeper, he or ſhe, of ſuch houſes is puniſhable by i. 
cum Lena. Le- dictment at the common law by fine and impriſonment: for al 


: 3 1 55 though adultery and fornication be P by the ecclefialt! 


* Numb. 25. 9. Tur keeping of them is againſt the law of God, on whic 


204} - - „ Of Buildings. 5 Cap. 9h. 
. 2 not yet out of uſe, for every man knows what a gronnd; 
Fra, a peer, derived from the Latin word petra: planst, of th 

_ Engliſh word, planks, for boords or tables, in uſe. alſo at thi 
d oe oo op ng 
| Having ſpoken of erecting of houſes and buildings, &e. we vil 


tell you what we find in our books and records of dilapidation, an 


decay of buildings. 


229 E. 2 16. # Dilapidation of eccleſiaſtical palaces, houſes, and buildings bi 
282 1. 3 good exe of e 8 
7 434. I It appeareth by tbe ſtatute of 4 H. 4. cap. 2. that depopulatirg 
4 ue _ * ns agrorum were great offenders by the ancient law, and that the appeal 
Alex, Poulters 


or indictment thereof ought not to be generall, but in ſpecial mau. 
ner; and provides, that the offenders therein might have their Clergy, 
They are called depopulatores agrorum, for that by proſtrating or de. 
caying of the houſes of habitation of the kings people, they depo- 
pulate, that is, diſpeople the toẽwnns. 


5 L 205 | ] Ptrolibitio regis quod incolæ de villa de Southampton non profternent d. 
Dor. Clauſ. mot fuas in alias migraturi gg. 
mn. 43 E. 3. Simile pro magna Jermenulla. 


That which may lawfully be prohibited before it be done, my 


EE we will cloſe up this chapter: that the kr 


| Firſt part af | the | 


doth favour the ſupportation of houſes of habitation, and uſe fy 


9 0 Ap YCV IT . 5 | | 5 3 
=” Lupanaribus et Pornicibus, Ge. wy 
Bead bete, Phu Deel. 


ch th 


common law of England in that cafe is grounded. * Nn 


 offeres mercedem praſtibuli, nec precium canis in domo Det tui, 4 


call law, yet the keeping of a houſe of bawdrie or ſtews; , 
brothell-houſe, being as it were a common nuſance, is pun 0 
by the common law, and is the cauſe of many miſchiefs, not 7 
to the overthrow of the bodies, and waſting of their lach nen 
but to the indangering of their ſoules. For the miſchiefs en us 
| hereupon, ſee 11 H. 6. cap. 1. 1 H. 7. fo. 6. 12. 13 H. 7. 
27 H. 8. Rot. Parl. 14 R. 2. nu. 32. "= 


By. proclama. King H. 8. ſuppreſſed- all the ſtewes or brothel-houſes, * 


Nr long had continued on the Bankſide in Southwark, for that the] 
great ſeale 30 | 


| Marti. 378, 8. 


were (as hath been ſaid) prohibited by the law of God, and by 1 
law of this land. And thoſe infamous women were not m 


Gp 38. Of. Brothel-houſes, e. 
| Chriſtian buriall 


rites of the church whileſt they lived. 
The word efuis or flexes is French, we 
4 Before the reigne of H. 7. there were eighteen of theſe infamous 
houſes, and H. 7. for a time forbad them: but afterwards twelve 


Boares Head, the Croſs Keyes, the Gun, 

Cardinals Hat, the Bell, the Swan, cee. 
| Many wicked and common women had ſeated themſelves in a 
in Fleet-ſtreet :; this EY an open and known wickedneſſe, king 


E which was, to live in perpetuall chaſtity, took order for removing 
of theſe women. The record ſaith, Rex præcipit majori civitatis Lon- 


am quod amoveri faciat onnes mulieres meretrices in venella prope fratres 
= Cormelitarum in Fleteſtreet inhabitantes, 5 on, 


4 & 4 Regum cap. 23. verſe 7. 


lings houſe to free, or protect the court from femes puteins, which 
W is more particularly explained by Fleta, who ſaith, Maręſcllalli inte- 
WT ref: virgatam à meretricibus ommib' protegere et deliberare, et habet ma- 


WE /corum, ne iterum ingrediatur, et nomina earum imbrevientur : que fi 


— Ta 


= concupr/cantur ad libidinem. 
14 R. 2. It is enacted that 


&c. 


be name of Letherwite. We find in Domeſday De adulterio vero per 
lun Chent, habet rex hominem, (i. amerciamentum hominis) et archic- 
= opus mulierem, (i. amerciamentum mulieris ) Se. 
_ /:%ua, fi alicui ſe non legitime commiſceb. 20 5. emendabit, pueila vero 
„ 


ml | 


py” LF N 
s . * 
A 
LR | 
4 „ 
Wes 


Adulterium faciens 8 5. 
x habet hominem adulterum, archiepiſcopus fœminam. 

But now theſe offences belong to the eccleſiaſticall court. 
Legrewita, or logrewita, legergeld, or legergeld, of legre or logre for 


when they were dead, nor permitted to receive the 


Jane called Water. lane, next. to the houſe of the friers Carmelites 


And-by the common law it appertaineth to the marſhall of the 


© no eſtews or brothel-houſes ſhould 
be kept in Southwark, but in the common places therefore ap- 
== So odious and ſo dangerous was this infamous vice (the faireſt 35 H. 6. 
end whereof is beggery) that men in making of leaſes of their 
A houſes, did adde an expreſſe condition, that the leſſee, & c. ſhould _ 
not ſuffer, harbour, or keep any feme-puteine within the ſaid houſes, 


bee the caſe of 1 H. 5. the cuſtome of London for entring into 
n houſe, and arreſting of an advowtrer, and carrying her to 
WE priſon. In ancient times adultery and fornication were puniſhed 
I by fine and impriſonment, and inquirable in turnes and leets by 


ieee eee : 
4 d. emendabit homo, et faemina tantu: nr., Nn ee, 


: 205. | 


having no Engliſh word | 


Fabian Chron; 


Stowe. 


only were permitted, and had ſignes painted on their wals; as a 
the Caſtle, the Crane, the . 
In Dorf, Clauſ. 
21 E. 3. part 1. 


E. z. to the end theſe friars might performe their vowes, one of 5 


Fratres beatæ . 


Marizde Monte 


Carmeli, called 


7E. 3. fo. 23, 24. : | 
Flew lid, $.._ 
cap. 5. lib. 10. 


Le caſe de Mar- 

I | He £ 4 ſhalſea, fo. 77. 

WT re/challus ex conſuetudine pro qualibet meretrice coi. infra metas hoſpitit in- 

venta, 4d primo die; que fi iterum in baliva ſua inveniatur, capiatur | | | 

. coram ſeneſchallo inhibeatur ei hoſpitium regis, regine, et Iiberoum © «+ 
5 cy [206] 

terum invent fuerint hoſpice? ſequutrices, tunc aut remancant in priſora 

nn vinculis, aut ſponte predic? hoſpicia abjurentur; que fi autem tertio 

= vente fuerint, confiderabitur quod amputetur eis treſſeria, et tondeantur ; 

== 14 quidem fi quarto inventantur, amputentur ets ſuper labia, ne de cater 


4 


Rot. van. 14Rg * 


1 H. 7. fo. 6; 


Domeſday. KW 


Chent. Dover, | 
Ibid, Ceſtriæ Cl. 


vitas. 
Ibid. Sudſex 
Lewes. 33 
Domeſday. 


Bracton. 


PFleta. 


Raſtall term. 
leg. Stat. de ex- 


poſit. vocab, 


266 


an begotten with childe. 


De Alkentstione, Fucologia, Pſeudologin, Fla 


. 
nuti, fo. 106. 
. 7. Lam. Fa- 


talis magnarum 


poteſtatum peſ- 
tis, adulatio. 


Semper aſſentor 
1d, quod is ad 


cujus volunta- 
tem dicitur, eſte 
magnum; ut in 
Terentio: mag- 


nas vero agere ucunt. 
gratias mihi, & c. fe 
ſatis erat reſpon- 
diſſe magnas, in- 


5 gentes ipquit. Se 


- _ Certagen by wicked ee 
And well is the flatterer marſhalled in this law with Iyers 
_ thieves, and raveners; for the divine deſcribed flatterers to be 
thoſe, Qui colunt aliquem, et auferunt ab eo aliquid temporarii bm, 
5 20 5 it is peccatum viſcatum, it getteth away much and giveth 
zB 8 
And the Holy Ghoſt hath ſtyled flattery oleum peccatos is, that i, 
the oile of the ſinner, r tZox;11, that is, of him that exceedet 
Others in ſinne, and doth affect gn that is the head, making 


DE fal. 117. | 5. 


N N TOW „ S077 hefty ewes ͤ! ⅛ b! , 
A bed, : and wite amerciament, by common ſpeech ketherwvite,"or laites 
Witte, lierwite, other wite. 5 5 1 OY 


WW = bad a law before the conqueſt againſt Aatterers in theſ 
VF. words, Liccenap'y Leogonap nepenap |4 heapanay oder 


incurrant, SW. 


rapaces et raptores Dei gravamen habeant. And both tranſlations 


and ſtate, to the end to make him conceit himſelfe to be better and 
greater then he was, and his adverſaries leſſe, then in truth they 
were. Nay, this king by wicked flatterers aſſumed to him divine 
power and honour: e from ſea, he ſet his feet on the 
ſea ſtrond, as the ſea was flowing, and commanded the fea not io 
riſe to wet his lordly and majeſtick feet nor clothes: the ſea keeping 
on his accuſtomed courſe, both wet his feet and thighs alſo : where- 

at being ſore amazed repented his preſumption (which he had un- 


It greater and more proſperous t Fi | 
_ Prophet David: Cor ripiet me Juſtus in miſeticordia, et increpabit ni 


both a king and a prophet, preferreth the reproofe, nay the ſhare 


Of Fhitterers, &c. Cap. 9. 


 Childewite is for the lord to take a fine for his bondwoinan defled 


1 


HBawaxy, lenocinium, unde ribawdry et aide. 1. Inpullicu g ras 


al. See parliam. 30 E. 3. nu. 61. of ribaids and robert. 
"© A P a XCIX. | 


- _ FBnaman habban, &c. which Dr. Lambard tranſlateth thus, 
Aſſentatores, mendaces, pradones, et rapaces offenſionem Dei graxiſiman 


The ancient manuſcript tranſlateth it thus, Seductores, mendace;, 


do in effect agree, for a flatterer is a ſeducer for ſome private 
end, by fained praiſe and humouring of another, whereby he. 
hath an ozlrrecuidance of himſelfe, his ſtate, and actions, ii ducunt | 


The occaſion, of making this law was, that king Canutus lad 
been ſeduced by flatterers, who had ſhewed him his face and ſtate 
in a falſe glaſſe, making too great a ſhew of his own parts, actions, 


* 


en it is, as you may reade in the 
oleum autem peccatoris non impinguet caput meum. Whereby he being 


rebuke of the juſt and vertuous, before the ſmooth humourins * 


| (ap. 99 Ol Flatterers, &c. 


% 


and js called lordbane: ' © © 


And ag aine, David ſpeaking of the flatterer faith, ; his words are 


"4 * 


ſmoother then oile, and yet are they very ſwords. Hæc dicit Domi- 
ms Deus, Ve "qui conſuunt pulvillos ſub omni cubito manus, et | 
eroicalia ſub capite univerſe etatis ad capiend animas, &c. Thus 


faith the Lord God, Woe'to them that ſow pillowes under all arine- 


holes, and put kerchifes upon the heads of every age to hunt ſoules. 
They make the king glad with their wickedneſſe, and the princes 


ſuis principes. 


with their lyes. In malitia ſua lætiſicaverunt regem, et in mendaciis 


The flattering mouth worketh ruine. And more kings and 


kingdomes have been overthrown by the means of flattery, then by 


the flatterer ¶ per nomen) of the ſinner. . This oleum percatoris is mel 


Faciunt | 


207 


venenum mellitum, and commonly affecteth greatneſſe, 


as 
Ezech, 13. 18, 


Ofee 7. 3. 


Prov. 26. 28. 


pubſick hoſtility. And this is the cauſe that we have mentioned 


the ſaid ancient law for their puniſhment, 


from princes courts, and ſubjects houſes. _ 
U, videat, caco fit fimia prada leoni- 
Tees ens cerni cum ſyeophanta prim. 
What fearfull ends flattering favourites, corruptors of their ſove- 
raigne liege lords, abuſing their favours in ſubverſion of their 
lawes, have had, appeareth in our parliament rolls, records, and 
VVT 


King H. 3. bad Hubert de Burgo chiefe juſtice and earle of 
Kent, and many others: but this was his ſafety, that upon juſt oc- 


caſſon without any great grief he could forgoe a favourite. See in 
the preface to the ſecond 
to burne Magna Carta, 


. > 


F. 2. had d Pierce de G e © 
Spencers proceedings againſt Je grand charter by name (amongſt 


other things) tending to the ſubverſion of law, &c. 


R. 2. had 4 fir Robert Trefilian chiefe juſtice, &c. and Robert e par” 
5 mortem Pet. de 
Gaveſton. Hil. 


earle of Oxford and duke of Ireland, cke... 
FH. 6 had © William de la Pole duke of Suffolk, &c. who en- 
deavoured to have brought in the civill lawes, which was the oc- 
calion that the chiefe juſtice Forteſcue wrote in the commendation 
of the lawes of England, preferring them for the government of this 
land before the eivill lawes. This duke with others plotted the 
death and deſtruction of Humtrey the good duke of Glouc. who 
Bod EE AR, DA on 
0 E. 4. had f William lord Haſtings the kings chamberlaine, 
ay Ccaptaine of Callice. All theſe came to fearfull and untimely 
K. z. hads 
mon place 
counſellors 


phews E. 


Sir John Cateſby one of the juſtices of the com- 


with R. 3. for the moſt execrable murder of his ne- 
5. and Richard duke of York. What a miſerable 


to London, in 
H. 5. had ® Sir Richard Empſon, Edmond Dudley, c. Sir 

Mie | 

nem Mang 


Þ Coram rege an. 1 H. 8. In information verf, D. Peter & alios. 
6 — — 
R 2 Richard 


part of the Inſtitutes, his counſell to H. 3. 


Gaveſton, the e Spencers, &c. and the 


, and Henry duke of Buck. & c. privy plotters and 


& nad, know: and juſtice Cateſby in his journey 
in the kings high way bad /#bitaneam et improviſam 


they be lawfully baniſhed 


| y 


Nota, enemies 
to lawes puniſh 


ed by the lawes, : 


2 Rot. pat. anno 
17 H. 3. Noe 
integre et firmi- 


ter tenebimus 


judicium de Hu- 


berto de Burgo, 
per barones da- 


tum. Speed 18 
1 
d Rot. parl. 7 E. 


2. Ne quis occa- 


318. a. & ibid. 
200 

e Ver. Mag. 
Cart. 2 part 44. 
ib. 50. exi- 


lium Hugonis, 
& 54. Ne quis 
oc raſionetur pro 


feloniis in proſe- 


cutione d' Spen- : | 
cer patris & fill, 
d Rot. par. 


11 R. 2. nu. 8. 
© Rot, par. ; 
28 H. 6. nu. 19. : 
. 
f Hollenſh. 713. 


2. 30. 


8 Hollenſh. + + 


748. 767. 2. 
The like indict- 


 . 
I 


3 Plal. 141. 8. 


5 


| bed, and wite amerciament, by common ſpeech /: Mer wire, or lin 


; Ha 
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De Affentatione, Fucol 


Isst. leges ca- d 


nuti, fo. 106. 


C. 7. Lam. Fa- 
talis magnarum 


poteſtatum peſ- 
tis, adulatio. 


id, quod is ad 


gcujus volunta- 
tem flicitur, eſſe 


magnum; ut in 


Teerentio: mag- 


nas vero agere 
gtratias mihi, &c, 
ſatis erat reſpon- 
diſſe magnas, in- 
kentes inquit. 


riſe to wet his lordly and majeſtick feet nor clothes: the ſea keeping 
on his accuſtomed courſe, both wet his feet and thighs alſo: where- 
3 being ſore amazed repented his preſumption (which he had un- 
And well is the flatterer marſhalled in this law with her, 
thieves, and raveners; for the divine deſcribed flatterers to be 


ſmoke. 


the oile of the ſinner, r io, that is, of him that exceedeti 
Others in ſinne, and doth affect greatneſſe, that is the head, making 

It greater and more proſperous then it is, as you may reade in 
| Prophet David: Corripiet me fuſtus in miſer icordia, et inertpabit ni 


, 


 Affntatores, inendaces pradones, et rapaces offenſronem Dei graviſiman 
— CCT“ ĩ ĩͤ u ĩ 5: 
Semper aſſentor 


and ſtate, to the end to make him conceit himſelfe to be better and 
greater then he was, and his adverſaries leſſe, then in truth tie) 
were. Nay, this king by wicked flatterers aſſumed to him divine 
power and honour: Ir n from ſea, he ſet his feet on the 


both a king and a prophet, preferreth the reproofe, nay the mn 
rebuke of the juſt and vertuous, before the ſmooth 1 


or Fitlateis, he. Cg 


Childewite is for the lord to take a fine for his bondwoman defle 


Bawdry, lenocinium, | unde ribawdry et Baud. i. Inpuditur n. 
bula, See parliam. 50 E. 3. nu. 61. of ribauds and robert. 
JJ. SOR EN a oe Eo Ls 


Cav. xenx 


- 


gia, Pſeudologia, Flt. 
AAA 
V find a law before the conqueſt againſt fatterers in tet 
| words, Liccenar 1 Leogopay nepenap HI neapapap grog 
Shaman habban, &c. which Dr. Lambard tranſlateth tlus 


2 


8 * 


The ancient manu {ctipt tranſlateth it thus, Seductores, mendae; 
 rapaces et raptores Dei gravamen liabennt. And both tranſlation 
do in effect agree, for a flatterer is a ſeducer for ſome private 
end, by fained praiſe and humouring of another, whereby le 
hath an oultrecuidauce of himſelfe, his ſtate, and actions, ½ ducunt 
ee 

I be occaſion, of making this law was, that king Canutus lad 
been ſeduced by flatterers, who had ſhewed him his face and ſtate 
in a falſe glaſſe, making too great a ſhew of his own parts, action, 


ſea ſtrond, as the ſea was flowing, and commanded the fea not to 


z - 


thoſe, Qui colunt aliquem, et auferunt ab eo aliquid temporarii >” 
So as it is peccatum viſcatum, it getteth away much and give 


And the Holy Ghoſt hath ſtyled Aattery oleum peccatorts, that 


; * +: i. +25) . . 4 a ä ng 
oleum autem Peccatoris non impinguet caput meum. Whereby be _ 


Gap. 99. Ol Flatterers, &c. 


the atterer (per nomen) of the ſinner. This oleum percatoris is me! 
venenatum, ef venenurs mellitum, and commonly affecteth greatneſſe, 


1 


aud is called lordb ane oy __l 
And againe, David ſpeaking of the flatterer ſaith, his words are 
ſmoother then ole, and yet are th-y very ſwords. Hæc dicit Domi- 


ms Deus, Ye qui conſuunt pulvilles ſub omni cubito manus, et faciunt 


roicalia ſub capite univerſe @tatis ad capiend animas, &c. Thus 


| faith the Lord God, Woe'to them that ſow pillowes under all arine- 
| holes, and put kerchifes upon the heads of every age to hunt ſoules. 
They make the king glad with their wickedneſſe, and the princes 


ſris principe. 


with their lyes. In malitia ſua Ietificavernnt regem, et in mendaciis 


The flattering mouth worketh ruine. : And more kings | and 


kingdomes have been overthrown by the means of flattery, then by 


from princes courts, and ſubjects houſes. 
U viadlat, cœco fit fimia prada leon: 
Fer cæcus cernit, cum Jycophanta perit. 

What fearfull en favourites, corruptors of their ſove - 
nigne liege lords, abuſing t 


eir favours in ſubverſion of their 


King H. 3. bad Hubert de Burgo chiefe juſtice and earle of 


Kent, and many others: but this was his ſafety, that upon juſt oc- 


caſion without any great grief he could forgoe a favourite. See in 
the preface to the ſecond part of the Inſtitutes, his counſell to H. 3. 
r d 
E. 2. had d Pierce de Gaveſton, the © Spencers, &c. and the 


Spencers proceedings againſt Je grand charter by name (amongſt EE 
| | e A024 ES. -D Nor. parl. 7 E. 2; 


other things) tending to the ſubverſion of law, &. 
K. 2. had d fir Robert Trefilian chiefe juſtice, &c. and Robert 
earle of Oxford and duke of Ireland, &. © 

H. 6. had © William de la Pole duke of 


Suffolk, &c. who en- 


death and deſtruction of FHumtrey the good duke of Glouc. who 


ever ſtood in his way. 


54 


Richard 


Pfal. 55. 22. | 
Ezech, 13. 18, 


Ofee 7. 3. 


Prob. a6. 28. 


i 27 | : 


E 
1 Nota, enemies _ 
lawes, have had, appeareth in our parliament rolls, records, and to lawes puniſh« = 
whoa. ge tens aps motion Fea ach ar ear fra 
Rot. pat. anno  _ 
17 H. 3. No 
integre et firmi- 
ter tenebimus _ 
judicium de Hu- 
berto de Burgo, 
per barones da- 
tum. Speed 18 


H. 3. 526. 


2. Ne quis occa- 
ſionetur per 
mortem Pet. de 

Gaveſton. I. 
25. 


Cart. 2 part 4. 
| ib. 50s exi- 1 
lium Hugonis, 
& 54, Ne quis 

- oc:afionetur pro 
_ feloniis in proſe- 
cutione d'Spen- 
cer patris & filii. 


d Rot. par. 


r 
28 H. 6. nu. 19. 
. 
f Hollenſh. 713. 
* | 
3 Hoilenſh. 722. 
748. 767. 2. 
The like indi- 
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er hr | Curtius. 
publick hoſtility. And this is the cauſe that we have mentioned 
the ſaid ancient law for their puniſhment, they be lawfully baniſhed 


3 


— 


5 
: 

£ 
: 

— 

N 


— 
＋ 


e 


8 But that right be done to him, who was a faithful favorite and 4 


Ver tatem dicti nuper repit ac poſteritatem regni ſui An liz mini 


verſes ligeos ivfrus nuper regis, ex ſua falſa covina. et ſubtili ingenio, cm- 
ira communt lege regni Angliæ de diverſis feloniis, Ic. indictari fecit, 


Olf Flatterers, &. Cap. gg. 
| Richard Empſon was indicted, Qued ipſe confiliarius excellentiſimi 


princi is Hentici nuper revis Angliæ ſaptimi Deum pre oculis non haben; 
| , 


fed ut filius diabolicus ſubtiliter imaginans lonorem, dignitatem, 


et pro. 


lere, ſed ut ipje magis ſi gulares favores dicti nuper regis adhibere, unde 


miaguas' fieri potuiſſet, ac totum regnum Anglia ſecundum eus voluntaten 
gubernare, falſo, dece, tive, et proditorie legem Anglia ſubvertens, di 


Sc. per quod plures et diverſi prpuli digti nuper-regis hiis gravaminibus, 


et indebitis exactianib' multipliciter torguebantur, in tantum quod populi 
dicti nuper regis verſus ipſum nuper regem multipliciter murmurabant, et 
malie nabant, in magnum periculum ipſius nuper regis regni ſui Angliæ, 
a ſubrerfionem legum et conſuetudinum ejuſdem regni, c. And the 
ke Indietment was againſt Dudley)  - b 
H. 8. had Thomas Woolſey cardinall. Te intendens finaliter 
antigulſſimas Augliæ lages penitus ſubvertere, et enervare, univerſumg; 
loc regnum Angliee et ejuſdem regni populum legibus imperialibus, vulgo 
dict, legibus civilibus, et eafundem legum canonibus ſubjugare et ſubdr- 
Me will for ſome cauſes deſcend no lower. Qui corum veftivis 
CCC perhorieſeant,. /̃̃̃ ‚ͥ ooo 


cCounſeller to this king, we have ſeen a manuſcript that relateth, that 


Charles Brandon duke of Suffolk a wiſe and warlike perſon, was for 
many years before his deceaſe the greateſt favourite the king had, 


upon whom he chiefly relied in all his weightieſt affairs. This noble 


duke deceaſed in Auguſt in the 37 year of the reign of king H. 8, 
After whoſe death the next time the king ſat with his councell, and 
miſling the good duke, grievouſly lamented for him, and faid, that 


when I was offended with any (as often I was) and acquainted him 


therewith, that he ever endeavoured to mitigate my diſpleaſure, and 


never ſpake to me evill of any of them. And the king looking up- 


on the lords of his councell one after another, ſaid, and fo (my 


lord) cannot you ſay, peruſing them all throughout. A royall com- | 
 mendation of this great Duke, and a great argument of his piety W 
and honour, that no ſubject had ever the indignation or diſpleaſure W 


of his ſoveraign, by any private whiſpering of his. 


We will conclude this chapter with one of our own hiſtories. 


Generaliter cunflorum habitatorum terræ peccatis incluſive ordines ſumends 


mendicantium ad cumulandum canſas malorum, Mc. ifti pofſeſſionatss in. 


vidlentes, procerum crimina approbantes, commune vulgus in error  faventes, 


et utrorumque peccata comedentes, pro poſſeſſionibus acquirendis, qui poſ- 


fefffones renunciaverant pro pecuniis congregandis : qui in paupertate p- 7. I 
and ſee the moſt verare juraverant, dicunt bonum malum, et malum bonum, ſeducentes fim 
cipes adulationibus, plebem mendaciis, et utroſque ſecum in devium pe! Ne, 
 hentes, &c. Note what is ſaid, that the full heap of the cauſes 0 


— theſe three PPP. Gods vengeance in thoſe days, was made up by thoſe flattering 


| ſhould be free from adulation and flatter x. 
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L Tr.23 H. * | 
. . Coram rege. 
Not. 24. 
Ss 997. 
r 
| Read the ſtory, 
; lamentable 
eſtate of thoſe - 
| times. Note 


preaching friers. But parliaments, palaces of princes and pulpits 


£ 
0 


1 CA „ 


Ok falſe [mpriſonment. - 


8 EE the ſecond part of the Inſtitutes, the ſtatute de 1 E. 2. 4 


frangentibus priſonam, and the expoſition upon the ſame. 


See the Petition of Right 3 Car. regis, and Mag. Cart. ca. 5 
Int. leges Alve- 
lo ſolidis noxiam ſarcito; eum fi verberibus affecerit, 20 ſolidorum tona 


29. Andit is to be obſerved that before the conqueſt it was thus 
provided. Qui hominem paganum immerentem vinculis conſtrinxerit, 


ef; fi ſuſpenſum in ſublime rapuerit, 30 ſolidis culpa prnſatur ; fi con- | 


uneligſe capillum ejus morionis in morem totonderit, 10 folid' præſtato: 


fin caput in morem ſacerdotis raſerit, nec ipſum ligaverit, 30 ſolidos nume= 
rato; fi barbam illi reſecarit, 20 ſolidrum compenſatio ſequitor ; fs 


Laine ei vinculis conferielo capillos in morem ſacerdotum abroſcrit, 60. 


 olides pendito. 


By way of addition, here it is neceſſary to be known, how and _ 
by what means one that is in priſon may be diſcharged. Every 
man that is in priſon, either is impriſoned without lawfull ini: 
mus (whereof we have ſpoken before bi ſupra, and how he may _ 
be freed from impriſonment in that caſe) or with lawfull mz#timas. _ 


He, that is lawfully impriſoned, is either impriſoned by lawfull 


commandement, and order or warrant, or by the kings writ : by 


commandment and order of any court of record; and this com- 


mandment, warrant or writ is either for cauſes not being treafon | 
or felony, miſpriſion of the fame, nor other publique offence or FH 
- cauſe, or inferiour cauſes to theſe; as contempts, private actions or 


ſuits, If any court of record commit a man for a contempt done 
m court, they may diſcharge him by like order at their pleaſure ; 


but if they having authority, doe commit him for treaſon, felony, 
or other crime, or for ſuſpition of the ſame, they cannot diſcharge | 
| | ca. 15. and the 
expoſition there- 


— kim, untill he be inquired of, and either indifted and acquited, or 


en ignoramus found, and delivered by proclamation. And ſo it 


is if any be taken and impriſoned by lau- full warrant, or the kings 
vrit for treaſon, felony, or other crime, &c. he cannot be diſ- 


= charged by any without legall proceeding (but by the king only.) 
If a vagrant, refuſing to ſerve, had been committed to priſon 


don the ſtatute of 23 E. 3. of labourers by the lord of the town, or 

juſtice of peace, they might have diſcharged him, even as the chan- 
cellour, &c. may commit a man for a contempt before him in 
court, and diſcharge him again at his pleaſure. © 
If a man be taken by the kings writ in an action of debt or 
mother private actjon, the plaintif may diſcharge the gaoler of him, 
mud ſet him at liberty, though he be in execution: but if he be 

taken in an appeal of death, robbery, rape, * &c. the plaintif cannot 


"cg him, becauſe it is a publique offence, wherein the king 
"th an intereſt, and he may after nonſuit by the plaintif be ar- 


Tagned at the kings ſuit, 17 7 55 N 
Ibere are two great adverſaries to the due execution of theſe laws 


2 For bailment 
See the ſtatute 
of Mag. Cart. 


of. 


1 & 2 Ph. and 
t 

2 & 3Ph.and 
Ma. cap. 10. 

d 14 H. 6. 8. 
F. N. B. 16%½ 
Se i, 93. 
c Mich. 13 Jac. 
in banke le Roy. 
Int. Withers & 
Herly, adjudge 


accord. 


27 H. 8. a8. k- 


1 R. 2. ca. 12. 
10 H. 7. 3. a. 
per Vavaſor. 


13 E. 3. Bar. 


253. 
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ES 22 14 41 10 Ny. 
210 of Judgements and Execution. Cap. 101. 


| Fortefcue ea. 63. 
10. 427. b. 


55 6 kl. Dier 230. all the ſeverall caſes of 3 though ſome be far more hainous 
e 


— Frea- given, See the judgement and forfeiture in caſes of treaſon, 
Ke. in the ſeverall titles thereof, theſe we will adde. 


- > : * ” 
„„ ww + 


(as before hath been touched) eſpecially in criminall cauſes, viz 
præcipitatio, et moroſa cunFatio. Precipitation; as a man or woman | 
| to be committed to priſon, and within ſo ſhort a time to be indifted | 
and arraigned, as it is not poſſible for them to ſend for, or procure | 
their witneſſes; this certainly is precipitation ; for the law both in 
reall and perſonall actions doth give the party tenant or defendant 
a convenient time without reſpect of perſons to anſwer, &c. much 
more it ought to be in caſe of life, Nec unguam in judiciis tantum | 
 eminet periculum, quantum parit procefſus Feſtinatus: and apain, crebrg 
in deliberationibus judicia matureſcunt, in accelerato proce nunguan, and 
| ſpecially in caſe of lite. As for moro/a cunctatio, froward or wey= | 
Ward delay; ſee the ſecond part of the Inſt.tutes, Glovc, ca. 2.9. 
And. we. will conclude: this chanter with the rule of law, Quid is 
eriminalibus, probationes debent efſe luce clariores, 


— 


of Judgements and Execution. 


23222 oo 


UDDI IU is derived 2 jure, et dicto, et oft quaſi juris diffun 
and therefore if the judgement be erroneous, both the judgement | 
+, and execution thereupon, and all the former proceedings ſhall 
be reverſed by writ of error: but if the former proceeding and 
Judgement be good, if the execution be erroneous, the execution | 
mall only be reverſed: and becauſe the judgement is the guide and 
direction of the execution, we ſhall treat principally of the judge- 
ment, and incidently of execution. 
Ot judgements, ſome be by the common law, and fome by 
tatute law, and ſome by cuſtome. e. 
Of judgements by the common law, ſome be in criminal! cauſes, 
br pleas of the crown, concerning the life of man ( whereof ge 
WEN are principally | to intreat, ) and of theſe ſome be expreſſed, and 
ſiome implied. Other judgements at the common law be in actions 
reall and mixt, of which, ſome be judicia iuterlycutoria, and ſomt 
Altima ſeu principalia : and again, de principalibus, quædam. ut fun. 
9 eee non ſunt finalia. Of. judgements by ſtatutes, ſome 
be in criminall cauſes, and ſome in common pleas ; but judgements 
dy cuſtome are only in common pl es. 
All pleas of the crown, concerning the life of man, are divided 


into treaſon and felony ; and treaſon, into high treaſon, and peut 

| treaſon; and felony. into all the ſeverall branches aboveſaid. 42 

as in the caſe of high treaſon, (as it hath before appeared) ſome be 

far more horrible and odious then other, yet (one caſe excepted, " 

before hath appeared) one and the ſame judgement is given for E 
S0 in caſes of petit treaſon, one judgement is given in all, nay 


5 * 


lony, one and the ſame judgement In 


der hefore in the then other, yet all being but felony, | 


| vac 


os 1% vt Jy a8 ent and Execution. 


$ Jucken in High Treaſon, 

hoc vis, et per curiam 12 intellecztis e et for 11 2 
1 1 2 + quod prædictus R iſque Furcas 46 7 7. pre: 
latur, et 2 ibidem ſuſpendatur per collum, et vivus ad terram profterna= 
tur, et 3 interiora : ſua extra ventrem ; ſuum capiantur, 4 ipſoque vrvente. 
comburantur, et 5 caput ſuum amputetur, quodque 6 corpus ſuum in qua · 
nor partes dividatur; ac 7 quod e et n illa * v6 de- 
minus rex £0 Muare vult. e e 


l. 3. fo. 118, b. Crimen leſe 
crimen omnia alia crimina excedit quoad pœ nam. 


Ip leu dalle. 21 R. Zo r plagita Petr. ay, 30. ö 


Implied in this jndgerent 3 is, firſt, the forfeiture of al bie man- 
non, lands, tenements, and hereditaments in fee-fimple, or fee-tail 
of whomſoever they be holden. 
dower. Thirdly, 
and ignoble.) Fourthly, he ſhall loſe his 
zs ſtained and corrupted, and they cannot inherit to bim or ny 
other aunceſtor. Fifthly, all his goods and chattels, &c. And re 


Trahe, 


9 


0 


; Pl. Com. 287. * | 


See Stanford 
182. d. e. lib. 


Int. Co. 361. 


* See the book 
of Judges cap. 19. 


ver. ult. Conſi- 


der, conſult, and 
give ſentence. 
19 H. 6. 47. 
pende, et 
diſcloſe. 


Forfeiture 99. | 


Secondly, his wife to loſe her 
he ſhall loſe his children (for they become baſe 
poſterity, | for his blood g 


a ſon is, that his bod 45 ; 45:54 goods, poſterity, Ce. ſhall he 8 . 


palled aſunder, and 
manjeſty of government. 
bound for treaſon in holy ſcripture. 
1 Reg. 2. 28. &c. Joab tradus, e. . 8 
Eſther, 2. 22, 23. Bithan ſiſpenſus, 1 
Acts, 1. 18. Jauer hi uſpenſus STA? e et 2 m yy font v vi: 
PRE - &, 
2 Sam e's 8. 14, 18. Hit tr es lancegs in corde Hilo. cum 
1  adhuc palpitaret, „„ | 
2 Sam. 20. 22. Alſciſſum per + Sleba fili Biclri. 5 
2 Sam. 4. 11, 12. Interfecerunt Baanan et Rechab, et fupende- 
Tiunt manus et pedes eorum ſuper piſcinam in Hebron. e 
Corruption of blood, and that the children of a traitor ſhould 
- not inherite, appeareth alſo by holy ſcripture. _ 


8 _ Pal. 109, 9, 10, 11, 12, 13. Mutantes transferantur fl ent, et | 
 mendicent, et gj iciantur de habitationibus fais, et Kuli alieni labores 
BB gu et diſpereat de terra memoria ejus. 


' * The judgement of a woman for high reaſon | is to be drawn and b : 
* burnt, © 


Sir Andrew Harkley earl of Caine, copvifd, degraded and 


| N Utainted of treaſon. 


Verdit or Confe fo on. 


hi Super hoc ai ere. ut  fupra, eee eft, quod 3 R. of: 
que furcas de 7 n ahatur, 61 761 dem ſu N 3 per collum, guonſque mor- 


| tuus fuerit. 


1 55 But a woman is to 13 judgement to be drawn and burnt, as 
„ Vell in Caſe of Petit treaſon | as has weten, and _ by to be 
* 4 2 


ſtroyed, that intended to tear, and deſtroy the 1 
| 9 — all theſe ſeverall re & IO: 


| | Draving, - £ 


Hanging. 


Bowelling. | 


The heart, Ke, 
_ while he lived. 


TG Beheaded. | 25 
Quarters hanged | 

„ 
Damast n. me- * | 
moriæ. . | 
225 E. 3. 42 * 
Coron. . 5 
Brit. ca. 


16. b. accord. 
d Degradation. 


Hil. ' | 7 


Coram rege _ 
247 35. Wale 


| A | ing. p. 118. * 
aku in Petit 7 ke n FR is ; convited thref 5 b 


1 6. 47. 


Com. Cæſar. 
ante Chriſtum 
natum 1600 an- 


nis, what the 
Judgement was 
for petit treaſon 
1 R. 3. f. 4. 
25. E. 3. 42. 


12 All, 30. 


| Bract. 85 
. ut #s contra 3 las us regis vis fe 1 uod quiem 
Idem. I, 3- £ 104. b. ene mention # execution 


n 


8. * 5 


ea n 


S 


| See before cap. 
Mer. 


211 


| beheaded, | 9 hanged. 8 De morte mariti 1 compertum ft uxorem, e. 
in- Britanni interficiunt. . 


huorum infidiaverint, idem fo. 104. b. 


6k. 4. 4.2. K b. i 
Bee the Preface ſuſpendatur per collum, quou/que mortuus fucrit. Bracton, lib. 3 fo, 


to the ſixt part 


pf Reports, What 


the law was be- 


5 cutioni demandari debent: and for expreſſe authority, non licet fe. 


anno domino 

995. in caſe of 
=, 

: * Paich. 20 R. 2. 

coram rege, 

Tot. 1. Lincoln. 


5 der, and had judgement to be hanged by the neck untill he were 
dead, and according to the judgement, the ſixth of March in the 
JJC; ß nat en nh nie 


H. 8. attainted of buggery, and had judgement to be hanged by 
the neck, untill he was derd; and yet on the twenty eight day of 
July in the ſame year was beheaded at the Tower Hill. But as 
true it is, that Thomas Fines lord Dacres of the South, in am 33 
HF. 8. was attainted of murder, and had judgemeat to be hanged 

by the neck, untill he was dead, and according to the judgement 
was hanged at Tiborn the twenty eight of June in the fame year. 


of Judgements and Execution, Cap, ici 


Bracton, Ii. 3. fo. 105. 2. Igne corcremantur qui ſaluti dowinirun 


Fudgement in Felony, where he is convicted thereof by Verdis 
VVV 


Ei ſuper hoc wifes, c. ut ſupra, confideratum ef qudd pred un . 


to4-b. ipeaketh, > fares. i i eg Poet nn gn, 
And it is a maxime in law, that execution muſt be according 
to the judgement, Ea que in curia noſtra rite acta ſunt, debit' exe. 


lonem pro felonia decoilare ; and yet ſome examples are to the con- 
True it is that the lord of Hungerford of Heyteſbury was in 32 


And true it is, that Edward duke of Somerſet was attainted of 
felony in anno 5 E. 5, and had judgement to be hanged by the 
neck untill he was dead, and on the twenty ſecond of February in 
the ſame year was beheaded at the Tower Hill. And as true it is, 
that 3 & 4 Ph. and Mar. the lord Stourton was attainted of mur- 


In caſe of high treaſon, beheading is | part of the judgement, and 


therefore the king may pardon all the reſt ſaving beheading, as 15 | 


uſually done in caſe of nobility. But if a man being attainted of 
| felony, be beheaded, it is no execution of the judgement, becaue 


the judgement doth belong to the judge, and he cannot alter it, the 
execution belongs to the ſperif, &c. and he cannot alter it. 
it the execution might be altered in this caſe, from hanging to be- 
Le, beading by the fame reaſon it might be altered to burning, ſtone. 


, - 
, * 


Vide Hill. 
1 H. 5. Rog. 
Ketons caſe. 


ſecundum judicium. 


3j / ĩ y 
Deut. 2. 12. Quando peccaverit homo, quod morte plectendus eft, et adiudicalus , _ 


the judgement is, that he be hanged, untill he be dead. In this caſe | 
Ad 


vw K 2 


2 0 


ing to death, &c. To conclude this point, Judicandum ef legibus, - 
nom exemplis, and judicium eft juris dictum, et executio oft execul od 


. 4 


The forfeiture in caſe of petit treaſon and felony (which is in-. 


. 


plied in the judgement) is all one, which you may read in the hr {5 


Li , fed in 


cadem die ſepelictur. And the reaſon that divines yeeld hereof is, for | 


that by the execution of the judgement by death, the law is th | 
fied, and abhorreth cruelty, and in that caſe, mors dicitur ultinun 
Z... ro ?˙]?[:]ᷓ s 
And herein this is obſervable, that in treaſon and felony; ne 


eppenſus fuerit in patibulo, non permanebit ejus cadaver in 


Cp. 101. Of Judgements and Execution. 
nent is only of the fatall and Corporal puniſhment, and no thing 
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if the forfeiture, which is implied, but in common pleas the judge-. - 


ments are more particular. 


Tudgement in Appeal, hor the | Defendant joyning Battail is | 


vanquiſhed in the Field, &c. 


If the defendant in appeal be vanquiſhed in the field, the record —&@ 
went, 225., . 


in the field, yet the 2 is ut ſupra. Otherwiſe there ſtiould : 


yeiteth the vanquiſhing in the field. Ideo conſideratum eff, quod 
fer col. and fo it is when the defendant is vanquiſhed and lain 


no ler: fe de fecond par of te bitter . 3. ca. 1c. 
Julgement : wher, r an 
EET EY — — Puniſbment or Forfeiture 15 expreſſed. 5 


« Treaſm or Feliny, wherein neither any corporall 


| 11 caſe of treakin or felony, if any perfor” be outlawed, the 


judgement upon the exigent at the fift county court upon default 
Regiſt. 164. b. 
a Fecit eloniam . 
pro qua utlaga- 
tus fuit. 


of the party is, Ideo, Sc. per judicium coronatoris domini regis comi- 
totus prædlict, utlagatus eff. Which writ being duly returned of 


record by the ſherif, the party ſhall have the like corporall puniſh- 
ment, and ſhall loſe and forfeit as much as if he had appeared, &c. 


and judgement had been given againſt him in caſe of treaton or 
felony reſpectively. And note that in theſe words (:deo utlagatur 7 
both the corporall puniſhments and forfeiture alſo are implied: and 
if the proceeding therein, or the judgement be erroneous, and up- 


on his a e per upon the capias utlagarum, if it appear to the 
court (whereof any man, as amicus curiæ, may inform the court) 
that the party may either avoid the outlawry againſt him by writ 


2ainft the party, but aſſign him or her councell learned, and re- 


quire him or her by their advice, either to bring a writ of error or 
plead: but if the party refuſe to bring his writ of error or plead 


Error Fi. 25. 
28 E. 3. 91. a. 


„ 
9 H. 7. 19. b. 


ater convenient time be given, if the utlawry be erroneous and _ 


not void, the court may award execution. And fo it wes reſolved, 


ternino Hil. anno 3 Jacobi 1egis, by the whole court in the kings 
bench, and divers preſidents thereof ſhewed in the reigns of H. 6. 


E. 4. and one in the reign of queen Eliz. which we ſaw; for as long 


5 the attainder by outlawry ſtandeth in force, the party outlawed 


ihe treaſon, or felony, for the which he was outlawed : for auter- 


lite attaint for the fame offence is a good plea to free him from 
alwer in that cauſe, albeit the record be erroneous. But if the 


itander or outlawry be void againſt him, then may he be either 
"raizned upon the former indictment, or appeal, or newly indicted, 


c. if there be cauſe. And therefore the judges are to take due 
conſideration of the whole record of the attainder or outlawry, that 


2 may be truly informed of the true ſtate of the cauſe, before 


cannot be drawn in queſtion by any new indictment or appeal for 


curiam. 


Auterfoits Air 
de meſme le of-— 
Vide 6 E. 3] | 
in Aiel. . 


12 E. 2. Efch, 


14. 19 E. 2. 
Cor. 387. 


award execution of death againſt him upon the outlawry. 


ad Bracton, lib, 3. tract. 2. cap, 14. and Britton, cap. 13. o. 


9, 21, excellently treating hereof, and Fleta, lib. 1. cap. 27. 
— nd by the common law auterfoitz attaint, Ic. of the fame felony 
& a good plea as well in an indictmenf as in appeal by the com- 


Bract. li. 3. 

f. 131. Britton. 
to. 20, 21. Fleta 
li. 1. ca. 7. 


ks 


ram rege per g J | 


% 
n 
«0: 
4 GAR 
22 L, 


<TIXxs 7 ed ag tte 
«If 2 * r 
. — 
. = 
* 4 — ; 


taint dun auter 


pf an indictment of death at the ſuit of the | 
die meſme le mort in appeal is a good plea. Auterfoitz, attaint de mur. 


Alter fbi at- 


offence. 


238 E. 3. 90. b. 
Dier 4 Eliz. 


Stones caſe. 
10 H. 4. coron. 
.. 45. . 3. 


cCercr. 394. 22 E. 3. Cauſe in the appeal he is to have reſtitution of his. goods, beſides 
cor. 471. Stanf. judgment of death. * And if the party attainted of felony had 


f. 107, 108. 


9 1 +4- treaſon notwithſtanding his attainder of felony, becauſe the king by 


mn 
Net. Rer. 3R. 2. other judgement being an offence of an higher nature: but being 


Ferials caſe, | attainted of felony, if he commit treaſon afterwards, he ſhall 


buy the felony veſted in the lords, contrary to the opinion of juſtice Y 

Stanford in that caſe, for the act and offence of the party ſhall not 
deveſt the lawfull eſcheat of the lords: but if a man be attainted } 
of treaſon, he cannot be after attainted of a former treaſon, cau/a 


 penam mortis ; for notwithſtanding the attainder, his body remains 


If a man be attainted of petit 


i is an higher offence, and is to have an other judgement. 


- see Stanf. 1056. . But auterfoitz acquite, muſt be of the ſame felony, and albeit he 


3. 7. e. 1. Aid albeit at this day in an appeal of death, auterfoits acquitt 


> | 5 E. I» tit. | 
Coron. 116. 


15 Aſſ. Pe 7. be 


VIZ. af. per col, But the party may have his appeal of robbery „ 


N pier 14 El. 308, Truſſels and Preſtals caſe iz margine. Albeit for felony a man be 
N 7 be 
for any former felony, becaule, the judgement is not given for the 
felony, but for his contumacy.  _ e e 


of Judgements and Execution. Cap, 101, 


mon law. See the an of 3 H. 7+ Cap. 1. con 1 
| : * . | a 0 . Cern! ann Aal 
of death: ſo as in an appeal of death, at the fujt of r | 
auler foitz attaint de meſme le mort, is no plea at this day, but in caſel 
king, auterfoilx attaing 


n 


aer is a good plea to an indiftment, 8&c, of petit treaſo 
| ſame death, for in effect it hath the ſame ee Ta bir | 
lame forfeiture. So. likewiſe if a man be attainted of man. ix 
laughter, it is a good bar to an indictment of murder of the ſame 
death, et e converſe, * | 
By the common law if a man were attainted of a felony done 
by him, and admitting he were after pardoned, he cannot at the 
ſuit of the king be impeached for any felony whatſoever before 
his ſaid attainder by him committed, for by the attainder he was 
mort in ley; and in that caſe he had the judgement due for felony, M 


for a robbery done before the felony, whereof he was attainted, be. W 


committed high treaſon. before his attainder, he ſhall anſwer to the 


the treaſon was intitled to have the forfeiture of all his lands, of 
whomſoever they were holden. Alſo for high treaſon there is an- 


anſwer thereunto, becauſe it is of higher nature then the felony, | 
but it ſhall not deveſt the right of eſcheat, which lawfully was 


Where a little before it is ſaid, that a felon by his attainder is 
mort in ley, it is to be underſtood of ſuch former offences as require | 


Fabiea to arreſts and execution for debts, &c. Vide hic paulo poſt, } 


- adjudged to his penance, pain fort ct jure, yet he may be impeacbed 


larceny, he | may be after attainted| 
of a felony, for the which he ſhall have judgement of death, becauſe 


Auterfoitz acquite, and the Fudgement thereupon. 


be acquit of the latter felony, yet may he be arraigned of — 
former felony: and ſo it is in caſe of treaſon, auterfoitz acquite d 
rreaſon muſt be of the ſame treaſon, for it acquiteth no other, be 
cauſe he ever remained a perſon able. 


wa inckament of: is no bar. vet in an indidt- 
FE 


. amiſit, e 
ir the outlawrie be avoided by plea, then the judgement is, >= 7: 
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ever, 


quited of felony by verdict and judgement thereupon given, yet if 
the indictment, & c. be inſufficient, he may be indicted againe for 
the reaſons and cauſes in that caſe reported, which you may reade 
there at large, and need not here be repeated: and thereunto this 
we wil adde, that the reaſon, wherefore upon an erroneous judge- 
ment of condemnation, the party as hath been faid) is driven to 
lis writ of error; and in the caſe of an erroneous judgement of 


 xcquitall, that no writ of error needeth to be brought by the King, 


but the offendor may be newly indicted, & c. is this, that in the caſe 


| of condemnation the judgement is, Quod ſiſpendalur, Ec. which is 
the judgement of law due for the offence, and ought to be given 
therefore, and can have no other intendment : but in the cafe of 
xcquitall the judgement is, Quod eat fine die, c. which may be 
given.as well for the inſufficiency of the indictment, as for the _ 
parties innocency, or not guiltineſſe of the offence. And the judges 


hint of death, auterfoitz #ttaint de meſme I: mort in an appeal i 


*214 


C 
125 inditment or appeal of death, if ir be found that he kit. 
kü him in his * own defence, he is acquited of the felony for 


r appeareth in Vauxes caſe, that if a man be &rtoneouſly 4c. Lib. 4. fo. 4445. 


And it was 


adjudged Mich. 


33 & 34 Eliz, 


coram rege, im 
an appeale f 


death between 


Katherine 


Wrote and 
Tho. Wigges. 
Barre 44 


of the cauſe ought before judgement to! ook into the whole re- 


cord, and upon due conſideration thereof to cauſe it to be entred, 
lr confideratum eft quod eat fine die; which upon that report, and 
this addition implied therein, we hold may fatisfie the ſtudious 


reader, - 8 EY 


For this diviſion ſee Holcrofts caſe before in the chapter of 
Murder, and Lib. 4. fo. 45, 46. where the ſtatute of 3 H. 7. cap. 


1. is well expounded : and the ſecond part of the Inſtitutes artic. 
ſuper Cart. cap. 3. & Lib. Intr. Co. fo. 53, 54, &c. and Lib. 4. 


fo. 40. Wetherels caſe. And Stanford, Lib. 2. cap. 37. in pl. 


on. 


man had committed divers felonies, if he had been indicted of the 
kalt, and had benefit of his clergy, he could not have been im- 


peached for any of the former felonies, albeit for the ſame be could 
not have had his clergy: by that act it is provided, that not- 


vithſtanding the allowance of ſuch clergy, he may be impeach- 
5 any former offence, for which he could not have had | His 


Talent to reverſe as Orlen for Thin or Fly 


| The judgement to reverſe an outlatr7y of A. B. in caſe of trea- 

zol or felony in a writ of error is: Id confideratum off quod tin- 
, 

44 revicetur, adnulletur, et penitus pro uulio habeatur, et quod præ- 

2 E. ad communem legem, et omnia quæ occoſione utlagarie præ- 
reftituatur, Ec. et quod ipſe eat fine dic. | 


* 


Auer fits convif? de meſme le Felony devant Judgement. 


Lib. 4. fo. 46. 


46. Holcrofts 


caſe. Second 
part of the In 
ſtitutes, art. ſu- 
per Cart, cap. 3. 2 
I j TL ras ' 4+ 
Before the ſtatutes of B Eliz. cap. 4. and 18 Eliz. ca. 6. If a | 


54, Ec. 


Lib. fo. 40. We- = 


therels caſe. 
Stanf. lib. 2, 


ea. 37. 

Auter foits _ 
convict. dun auter 
8 


* 


pro Clero. 


Vid. Faſe. 
S * a 39 E. Zo rot. 95. 
a prædicta ob errorem prœalick' et alias in recordo et proceſs' prediet. Scire fac. Do. 
H, 17; | minis mediatis 
& immediatis 


cire fac. Do- 
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vetur, ſed fit, et eat inde 


Stanf. pl. cor. 18. 


33 Hf. 8. cap. 20. 
I Nota, this act 
extends only to 
attainders of 
treaſons before 


She the act of 28 El. 
where the party 


\ hath been exe- 


euted, and not 
. to attainders | 5 

" terwards, 
What intereſt 

the king hath in 
the body of the 
—_.__ attainted before 
- --" .. Qxecution..  _-- 
b See Britton, 


ca. 122. Fleta, 


Mich. 38 & 39 


liz. in com- 
= muni banco int. 
r 


Truſſel attaint 


de felony. 


5 Vide Mich. 33 


Rege rot. cuted for treaſon or felony, notwithſtanding ſuch execution had 
* 532, int. Ognel 
L 
Mich. 32 Eliz. 
inter Wade 
plwaintife, and 


ram Rege rot. 


Preſtal defen- 


dant attaint de 
haut treaſon, co- 


ram rege. Vid. 


ſup. 


USee the firſt 


part of the In- 
ſtitutes, ſect, 1. 


purchaſe. 
© Ibid. ſe. 199. 
200. mort in ley 


I Firſt part Inſt. 


ſect. 405. 
5 45 E. 3. 5. a. 
18 E. 4. 25. 
15 E. 4. 5. a. 
& c. Lit. 


- Of Judgements and Execution, Cap. 101 


con ſfderalum 72 quod præœdictus A B ae ut! mY Th 
| * Py ui A. B. de utlagaria prædicta e 
et quod ipſe ad communem legem, et omnia, F 


or if he be indicted before commiſſioners of oier and terminer, 0 
5 oy N and the indictment of treaſon or felony is removed ing 
tot e kings bench: and by proces out of the kings bench he 
1s erroneouſly outlawed and 


words of the ſtatute of 33 H. 8. cap. 20. viz. And 
or perſons ſhall be attainted of high treaſon by the courſe of the 


ſhall be of as good ſtrength, value, force, and effect, as if it had 
y 3 | | Cy, Al 1 „ As if it had 
been done by guthority of parliament. But the e bee 


error ſhould be maintained for the reverſall of erroneous attcinder 
of high treaſon by the common law: for that ſtatute of 33+H.8, 


upon at that parliament holden anno 28 Eliz. an act was made, 
any high treaſon, where the party ſo attainted + is or bath been 


| reverſed, undone, avoided, or impeached by any plea, or for any 
; X - error hee 8 F 
; lib. 6. Cap. 6. 7. ] 


fon or felony, yet his body is not forfeited to the king, but unil 


he be ſlain without authority of law, his wife ſhall have an appeal: 
for notwithſtanding the attainder he remained her huſband. And 
after ſuch attainder his body may at the ſuit of a ſubject be taken in 


againſt a perſon attainted, he cannot plead the attainder, and de. 
mand judgement, if during the attainder he ſhall be put to anſwer: 
_ Þ for upon conſideration had of the books in 11 Af. 27. 2 E. 4. 
1. 4 E. 4. 8. 6 E. 4. 4. 6 H. 4. 6. 8 Eliz. Dier 245, &c. 4 
was adjudged that the perſon attainted ſhould not plead the ſad 


between an attainder of treaſon or felony, and an entry into it 
ligion ; tor he that is attainted of treaſon or felony hath capacity, 
ra may purchaſe lands to him and his heirs, © but ſo edo 
t 8. | | . | —s . wp 1 AK, . V, that 
Rr entred into religion. And it is againſt a rule in law, tt. 


42 
diſable his own perſon, 5 or take advantage of his own wrobs 


battery, 


248. Ig 


| . & occaſicne utlagari 
dick. amiſit, re ſti | ab 
fit, reflituatur, et ea occqſicne non moleſfeiur in aliquo, nec gra: 
quiet us. #5 hs e 


I A. B. be indicted of treaſon or 


felony in the kings bench 


C ſo returned, a writ of error 
ty tþ the 7%, # bench for reverſall thereof. 1 
And where it is holden by ſome, that if any perſon be attainted 
of high treaſon by the common law, that no £59 of ener ra 
be brought for the reverſall of that attainder by reafon of theſe 
And if any perſon 


common law, &c. that every ſuch attainder by the common lay 
was reſolved at a parliament holden anne 28 Eliz. that a writ of 
is to be intended of lawfull attainders by the due courle of the 
common law, and not of erroneous or void attainders. And there. 
That no record of attainder of any perſon or perſons, of or forf 


executed for the ſame treaſon, ſhall be, &c. in any wiſe hereafter 


And albeit judgement be given apainſt a man in caſe of tres. 


execution remains his own. And therefore. before execution, if 


execution upon a judgement or ſtatute, &c. And he may be ext. 


againſt him. And in an action of debt, or other action brougit 


plea, but ſhould be put to anſwer. And there is a great divert) 


man of full age ſhould be received in any plea by the * law t 


And if the perſon attainted be beaten or maimed, or a woman à, 
tainted be raviſhed, after pardon, they ſhall have an action 0 


appeale of mayme, or rape. see Lib. Intr. Co. 20% 


Cp. 101. Of J udgements and Execution. can 415 
in antient time a man indicted or appealed of life or member, g Brit. ca. 122. 
x impriſoned, & c. ſhould not be compelled to anſwer at other 0 e 
mens ſuits, but (as before it appeareth) theſe opinions have been Flew; i . 
juſtly changed. EE ENT NR EPL 1 TEE 
i There was a notable caſe Junge in the kings bench Mic. i yjjc, 26 & * 
6 & 27 Eliz. wherewith I was well acquainted concerning the El. Ninian Mel. 
matters of outlawry and errors before ſpoken of, which was in vins caſe in the 
277 = Mags. 
Ninianus Menvile nuper de Stedwick in com Dunelm. ar anno 1 & 2 bre. de do rene 
ph. and Mar. was indicted in the kings bench of high treaſon, and 
upon proces he was outlawed, and ſo retorned, and his daughter 
and heire brought a writ of error in the kings bench, wherein two 
errors were aſſigned. 1. That before the exigent the 2 capias with = 
a proclamation was awarded to the ſheriffe of the county palatine 
of Durham, where it ought to have been directed to the chancel. _ : 
Jour of that county. * For that point 30 H. 6. 6. 36 H. 6. 35. * gee the ſtat. of 4 
1 E. 4. 10. the book of entries Raſt. fo. 52. Stanf. pl. cor. 68, 69. 8 H. 6. cap. 19. 
& 70. Vid. 10 H. 6. 2. 31 H. 6. 11. but the court gave no opi : EE 
ton concerning this error. The other error that was aſſigned, 
was that the ſheriffe retorned upon the ſaid capias, that at his court 
holden at the city of Durham the eight day of July in the ſecond _ 
and third yeares of the reigne of king Philip and queen Mary he 
made the proclamation, &c. and there were no ſuch years: for 
queen Mary began her reigne the 6 day of July, and the 25 day f 
| July in the 2 year of her reign ſhe maried king Philip: ſo as be:. 
tween the 2 day of July, and the 25 day of July, the queen wrote 
two years before the king. And therefore there could be no ſuch k 
years as 8 July anno 2 & 3, but ſhould have been 2 & 4. And ſo 
was the clear opinion of the whole court. But then it was ob- 
jected, that by the ſaid act of 35 H. 8. and Stanfords opinion 
thereupon, that tle attainder by outlawry being an attainder by the 
common law, it could not be reverſed by writ of error, for that the _ 
lad act of 35 H. 8. was to be intended of lawfull attainders: and 
after great deliberation the outlawry of treaſon was reverſed. And 
Tube it, it ſhall not be altogether impertinent, ſure IT am it ſhall 
not be unprofitable, to report the conſequent of this reverſall. In 
the next terme, ſc. term. Hil. an 27 Eliz, for that queen Eliz. 4 
lad the lands whereof the ſaid Ninian was ſeiſed in fee: hs 
wife by petition of right, which comprehended the title of 216 . 
the wife, and the title of the queen, claimed her dower, which 
in effect was this: that her huſband was ſeiſed of certain lands 
iu fee, and took her to wife; and before his treaſon commit- 
tel am 1 Marie levied a fine with proclamation to another, 
whoſe eſtate the queen had by lawfull conveyance therein expref- _ 
ſd; and that afterward her ſaid huſband was attainted of hig 
walon by outlawry, ut ſupra, and died in anno 4 Eliz. which out- 
wry was the laſt terme reverſed in a writ of error, as is above- 
| Yd: which petition being indorſed by the queen, Soit droit fait al 
lane, and delivered into the chancery, Sir Thomas Bromley -a 
man of great gravity and judgement in law, then being lord chan- 
cello of England, by advice of all the judges reſolved theſe four 
an following. Firſt, that the petitioner need not to have any 
= to finde her title, becauſe her title ſtandeth with the title of the 
een, and the queen is not intitled by office (which ſne might 
3535 e 120 
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Hil, 27 Eliz. in 
lam. 
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Lib. 8. fo. 42. 
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Vide Lib. a. fo. 
93. Binghams. 
caſe, See the 
firſt part of the 
Iaſtitutes. ſect. 
ä 


4 . 7. cap. 24. 
the firſt ſaving. 
We 3% 

4 H. 7. fo. 22. 

& 11, 12. 
238 H. 6. 4888 
12. 41 E. 4. 

223. Dier 29 

8 | H. 8. fo. 32. pl. 


8. denn. 
8 ie. 428. pl. - 
45, J Elis. fo. 


40% Ir. _- 
Druryes caſe. 


55 © 26 H. 8. cap. 


11. Theſe ſta- 
keutes not only 
extend to all 


treaſons by the 


Aatute of 25 E. 
2 by the com- 
mon law, but by 
any other ſtatute. 
Vi. Dier 12 
Eliz. fo. £87. 
accord. Firſt 
Fart of Inſti- 


After the flying of a felon for any kinde of felony whatſoeren 


* traverſe, or confeſſe and avoid) but by conveyance, which the of 


with proclamations d 
| tainder of treaſon ſtool in force, ſhe was barred of her dower 
and could not have any remedy, or purſue her title, untill the oy 
lawry were reverſed, and then her title of dower did firſt orow du 


verſall of the ſaid outlawry, purſue her title by the expreſſe war 


cord ſo annihilated thereby, as nul tiel record may be pleaded ther 
_ unto : yet this relation ſhall never work a bar, and conſequenty 4 


viz. the record, and the reverſall of the fame: and the rather (x 


was reverſed by error. But admit the wife had been (in a remote 
degree of conſanguinity) heir to her huſband, ſo as ſhe mig 
within five years after the death of her huſband have had her writ 


_ ontlawry within the five years: I hold in this caſe that ſhe full 
haue five years after this reverſall, and that within the ſaid faving of 
the ſtatute of 4 H. 7. for then did her title of dower (as hath been 
ſaid) firſt grow unto her,“ and it was not in her power to reverle 
the outlawry when ſhe would. And in this term of S. Hillary, Pop- 
bam attorny generall, according to the ſaid reſolution of the lord} 
chancellor and judges, confeſſed the petition to be true; and ther. 
upon judgement was given, that ſhe ſhould be indowed, and wa 


_ proces of outlawry againſt any offenders in treaſon, being out of 


do the chief juſtice in England, and traverſe the ſaid indictment | 

Kc. and thereupon be found not guilty by verdict, he fhll be 
cleerly diſcharged of the ſaid outlawry, oo 
% FE On: 
Juagement in caſe of Abjuration far Felony, whiles it wi f1 


Ot Judgemants ahd Execution. Cay, it 


firmeth. Secondly, that a fine with proclamations, and fue. 
paſt after the death of the futhand doth bar the wife of be 4 . 
and that the conuſee ſhall take advantage thereof, and of * 
tainder alſo. Thirdly, that albeit five years and many mor " 
this caſe were paſt ſince the death of her huſband, yet the (aig 15 
did not bar her; becayſe as long as the {iy 


unto. her, and therefore ſhe might within five years after the # 
of the ſaving of the act of 4 H. 7. Fourthly, albeit an attain 
reverſed by a writ of error, is as concerning reſtitution to the part 
by relation from the beginning become of no force, * and the 


wrong to a ſtranger, but that the truth of the matter may be ſheved 


ſome ſaid) becauſe the wife could not haye any writ of error 
xeverſe the outlawry, b ſo as ſhe had no mean to purſue her fie 
ſo long as the outlawry remained in force, which it did, until 


of error aſter the death of her huſband to reverſe the outlawry, and 
to enable herſelfe to purſue for her dower, and reverſeth not tte 


indowed accordingly. 


© By the ſtatute of 26 H. 8. and 6g E. 6. it is enacted, thutal 


nounced, ſhall be,as good and effectuall as if the offenders had 
been within the realme at the time of the outlawry pronounced 
See the ſaid ſtatute of 5 E. 6. cap. 11. that, if the party outlawed 


ſhall within one year after the outlawry pronounced, yeild hiniſelfe | 


Force. 


* 3 . ; . 1 
ſacriledge excepted, (but in caſe of high treaſon or petit ones f 
man | could never abjure, becauſe the coroner 1s not allowe — 


ob- 107. Of Judgements and Execution. 


1 te be a judge of thoſe heynous crimes) into a church, &c. for 
Ada Fee : 5 3 a coroner *, * and his 
wluntery and particular confeſſion of the felony before the coro- 
ger, naming” the certain time, the judgement was, Idem A. petiit de 
pf 10 cirtnatore regmum dom. regis Anglice abjurare : ſuper quo tra- 
450 b ei libro p. preefat” coronatore, idem A. num præ dict. core”, præ- 
fato coronatore predif? die, Sc. inecclefia prædicta abjuravit, in idem 
reon1m nngquam rediturus abſque ſpeciali licentia, et reconciliatione regis 
Aglie, et aſignatus eſt eidem A. pro tranfitu ſuo extra regnum prædie- 
um portus de Yarmouth © cruce in manu ſua dextra pgſita, prout lex An- 
gl eff et conſuetudo. Nothing is expreſſed in this judgement but ab- 
navi regnum, but therein is implied, that all his lands, which he 
had at the time of che felony committed, 4 (and therefore the time 
of the felony! was fet down in his confeſſion particularly) or at any 


tine after, eſcheated to the lords of the fees, and forfeited to the 


king all his goods which he had at the time of his attainder, © the 
time whereof alſo was expreſſed certainly, .and his blood corrupted, 
and other incidents, as in other attainders of felony, only by his 
voluntary and particular confeſſion. In this caſe for the offence of 


felony, he ſaved his life ſo long as he kept himſelf extra regnum, but 


if he returned, then under this word [abjaravit] is implied /. = 
allm, Mich. 1 R. 2. rot. 1. Bedf. realit et ſuſpend. See the firſt 


part of the Inſtitutes, ſect. 200. fo. 132, 133. and the ſecond part 


ol the Inſtitutes, W. 1. ca 20. verbo, f Fore jure le realm. ] artic. 
Cler.” cap. 10. and 15. And the law was ſo favourable for the 
preſervation of ſanctuary, that if the felon had been in priſon for 
the felony, and before attainder or conviction, 5 had eſcaped and 


taken fanctuary in church or church- yard, & c. and the gaolers or 


others had purſued him, and brought him again to priſon, upon 
bis arraignment he might have pleaded the ſame, and ſhould have 
been reſtored again to the ſanctuary: ſee more concerning abjura- 
tion, Mic. g E. 3, coram rege rot 84. extra legem poſitus, Sc. To 
conclude this judgment of abjuration, we take it, that for felony 
" abjuration is utterly taken away. For abjuration of recuſants and 
of hunters in parks, &c. we have given but a light touch, becauſe 
they belong not to our treatiſe of the pleas of the crown, nor have 
we ſpoken any thing of abjuration in caſe of hereſy, quia ſpectat 


high treaſon, upon verdict, confeſſion, or nihzl dicit, and by 


outlawry: in caſe of petit treaſon, upon verdict, confeſhon, or 
by outlawry : and in caſe of felony, upon verdict, or confeſſion, or 
by outlawry, or by abjuration ; E can be attainted of petit 
treaſon or felony upon a nilil dicit, or refuſal to anſwer, but in that 
aſe the delinquent is to have his puniſhment of peine fort et dure, 


Which next falleth to be handled. 


| wer tre ta e e 74 it hideth and proteQeth 
lanQtuary in the ſtatute of 1 H. 7. cap. is called a hidel or hydle, becauſe it hi 0 of the Inſti bw 


the party, Kc. Vide Deut. cap. 19. 3. 9, 10. Numb. 35. 13. Joſhua 20. 8. See 2. 
LOS DRIER. ED oo te io i, ))VVVVVVVVCCVCT TA 


Thus have we ſpoken of judgments, and attainders in caſes of TRE is 
French is taken 
for abjure, in 
Latin ahjurare. 
F E. 3. 17. lib. . 
intr. Raſt. fo. 
246. d. pl. 6. 

8 Lib. int. Raſt, 
532. b. ſanct. 2. 
rot. 115. Buck, William Attewels caſe. h For all ſanctuaries are taken away by 2 1 Jac. ca. 28. Note a 
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1 


Ajell Malſome 
caſe. | 


12 E. 2. eſche. 14. Fe. 


Tr. 21 E. 1. 
coram rege 42. 


fimile. 
b Hereupon it 
was called abju- 
ration, becauſe _ 
he was fworn to 
depart the king- 


dome. 


See the Oath 
Vet. Mag. Cart, 
I. pte. f. 167. 168. 
That he might 
be known to be 


an abjured per- 


ſon, and not be 
let, or hindred in 


his journey. Et 


crux fuit ſig- 

num ſervatæ vi- | 
tz per eccleſiam, 
and is ſometimes 
called vexillum 
ſanctæ eceleſie. 
coram rege rot. 


— 
262. . in Dams © 
'Hales caſe. R. 
giſter, fo. 164. b. 

Fecit feloniam _ 

pro qua regnum _ 
noſtrum abjura- 


Me. 


e Stanf. pl. cor. 


r 


ie 
Aiell Malloms 
„„ 
Eſch. 14. 6 E. 2. 
Forf. Br. 121. 


S456 - 


33g 345 
N 
; uf. . 
£7" 988 
l 
N 1 
1 
> : 
= 


feiture fo. 


REO arraigned chal- 


n 
18 Al. p. 13. 
8 E. Cor. 130. 


309 Aſſ. p. 1. 


22174 


I Firſt part of 
the Inſtit. ſect. 
545. verb. at- 
| raint. 2 part of 
the Inſtit. W. 1. 


by” C. 12. Dier 3 El. 


20g. a. 13 El. 
Jco. b. See be- 


Tore in the chap. 
of Treaſon. See 


after in the next 
chapter of For- 


| when the party 


lengeth peremp- 


torily above the 


number of 36. 
viz. three whole 
Jjuries. | 
 ©35H. 6. 57 


5 5 58. Vide !. 9 · 


fo. 124. the 
lord Zanchers 
caſe. 


. 


Britton. fo. 24. 
n 


ca. 36. Bracton, 
lib. 3. fo. 104. b. 
malketh mention 
of puniſhment, 
verberibus et 


 forfeiteth his goods. F 
OO Fudgement in ee of Miſprifion of High Tran. 
| That the offender by the common law ſhall for this concealment I 
forfeit all his goods; and the profits of his lands during his life, and W 


 Tuffer impriſonment during his life. Vide Stanford pl. coron. fo. 35. f 


10 KE. 3. Judge- 
ment. 174. 


41 AT. 43. 
22 B. 3; 13. . 
41 E. 3. coron. 


280. 42 Aſſ. 18. 


Stanf. p. cor. 38. 


. 4 Ellis. Dier 
ee eee eee 


And in doing of execution, both in treaſoa and felony, two 


cer, as the ſherif, or marſhall, for if any other execute the of. 


larum. 
for petit larceny, but were ſometime puniſhed by impriſonment, W 


quent flyeth for petit larceny, and ſo be found by the jury, he 


Juagement for ſtriking in 
J ( 
ram rege rer. 3. %%% ;᷑ͤœ l eg ee OR MINIS 5 3 
That the offender ſhall be impriſoned during his life, forfeit al 
his lands, tenements, goods and chattels, et quod mans ſua dextis 
anmputaretur (apud talem locum) and this judgement 15 ere 
common law. Bracton, lib. 3. 104. b. Pænarum qu dam adimun 
membrum, et 


Of Judgements and Execution. Cap. tot, 


Peyne | fort t dure. 


I In caſe of petit treaſon or felony, i when the offender ſlander; 
mute, and refuſeth to be tried by the common law of the land: 
See Paine fort et dure in the ſecond part of the Inſtitutes, W. 1. 
ca. 2. but this holdeth but in caſe of petit treaſon and felony. bi 
caſe of high treaſon, upon ſtanding mute, or a nil dicit, the | 
judgement aforefaid ſhall be given againſt him, as if he had been 


convicted, _ 
things are to be obſerved, Firſt, that it be done by the right off. 


fender, it is felony. Secondly, execution muſt be made by 
him that is the right officer according to the judgement : for ex- 
ample, * where the judgement is, that the offender ſhall be hanged, 
he cannot behead him, Kc. as before is ſaid, Bracton, lib. ; 
fo. 104. b. Non alio modo puniatur quis, quam ſe habeat codemnatiy, 
P.20 R. 2. coram rege rot. 58. Lincoln. Non licet felonem pri | 
oo do on a eee er go es 

| Judgement in caſe of Petit Larceny, 

The judgement herein was in ancient time referred to the diſcre- 

tion of the judge, as in Bractons time, Per fuſtigationem, et fic cafti- | 
gatus dimittitur In Brittons time, ſometime by the pill y, fome- W 
time by the loſſe of the ear: and Fleta faith, Ey enim furtum de 1e 
magna et parva, pio minimo tamen latrocinio 12 denariorum et infra, | 

nullus mort: condemnetur ; pro hujuſmodt modicis delictis inventa fit. 


runt judicialia pilloria, et deformitates corporum, ut ſciſſio auricu* 


gut in and ſince the reign of E. z. no perſon loſt any member | 


and ſometime by other penance, as whipping, &c. If the delin- W 


maſininſter Hall, &c. ſitting the N 


Courts. 


given by the 


t corporis coercionem, ſe. impriſonamentum, vel ad tempks 
"Oo 


Fudgenent 4 


Cap. 101. Of — udgements and Execution. 


— 


3 Judgement for ſtriting and drawing Blood in the Kings iy 


The offender ſhall have his right hand ſtricken off, be impriſoned | 
during his life, and be fined and ranſomed at the kings will: and 


this judgement is given by the ſtatute of 33 H. 8. cap. 12. 33 H. 8. 


Paine Br. 16. 


We cannot omit to touch by the way an act made in 1 & 2 Ph. 
and Mar. intitled, an act againſt ſeditious words and rumours, by 


a branch of which act, he that ſhould ſend forth any booke, ryme, 


tence of ſlander or reproach, and diſhonour of the king and queens 


I&2 Ph. and | 


Maca: r U 
truncatio manus 

| be r 8 e 1 dextræ. 1 
ballad, letter or writing containing any falſe, matter, clauſe or ſenn- 


majeſty, or either of them, &c. ſhould have his or their right hand 


ſtricken off; which act being but a probationer, at the parliament 
in 4 & 5 Ph. and Mar. was continued untill the end of the next 
parliament. And by the act of 1 Eliz. (which was the next par- 
fament) the ſaid act of 1 & 2 Ph. and Mar. was enacted to extend 


to queen Elizabeth, and to the heirs of her body kings and queens + 
| ofthis realm, ſo as by the demiſe of queen Eliz. that act hath loſt 
his force, as it was well worthy, being a dangerous act as ſome had 


felt in anno 23 Eliz. 


OO Tudgement in a Premunire at the Suit of the Ring. 


If the defendant be in priſon, Quod prædictus R. fit extra protec- = 
lionem domini regis, et terras, et tenementa, bona et catalla domino regi 


| forisfaciat, et quod corpus ejus remaneat in priſona ad votntatem Pegs, ÿ᷑ 
as in the book of entries, Raſt. Judgement 465. Aud this judge- ges ye 1. pt. of 
theInftit.$. 159. 


ment is given by the ſtatutes of 25 E. 3. ca. 22. 25 E. 3. de Pro- 


viſoribus. 27 E. 3. ca. 1. 16 R. 2. ca. 5. and if he be not in pri- 


fon, Quod pred. R. fit extra protectionem demini regis, et terras et teue- 44 E. 3. 36. 


Menia, bona et catalla domino regi forisfaciat, et guod capiatur. 
EE Judgement in caſe of T heftbote, 


© That this offender bu Beds and'it is to be: abſcived that when- 


| ever the delinquent, or defendant is to be fined, the judgement 
quod capiatur, that is, to be impriſoned untill he doth pay his 


tine: b 


5p defendant is in miſericordia, whereof you may read at large. 
Tus 8. fo. 38, 39. &c. et 59, 60. et 120. lib. 11. 43, 4. 
i 0 GC ff 35, © 
Pillo RD 
Profire a pillar, columma. Et eft Ii 'gnea columna, in qua collum inſertum 
4 W „ and thereupon in law it is called colliſrigium, quia 
| by callum hominum conſtringitur: this puniſhment is very an- 
Try, tor the Saxons called it heals fang, ſo called for ſtraining the 
to th Britton, fo. 24. ſaith, that thoſe that have been adjudged 
I e pillory, or tumbrell, are ſo infamous, Come ilk ne font 
EF . 


ut when the defendant is to be amerced, and not fined, then 


Fillory 18 a French word, and it is derived of the French word 


SE. 3 Cor. 353. 
29 E. 3. 9. 


27 Aſſ. 69. 
42 Aſſ. pl. 5. 


Stanf, | fo. 40. b. oy : 


| 7 | [ 21 91 f 


Saxonicd heals 
fang. Or balſe 
Fang, hals col- 


lum, fang preſſio. 
It is alſo called 


an amercia- 
ment for com- 


mutation of ſuch 


a puniſhment. 
51 H. 3. Judi- 
cium colliſtri- 


gi. Et pillorii, = 


14. b fl. Infligitur pena corporalie, 
. Secundum regni flatuta, it is called tumberellum, there being no | 
S8. Item fi d'nus F | 
-.-... 200; Kat, 
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: Jt. N. B. 1. 
uw 116, 117. 
Britton, fo. 24 
Mirror, cap. 4. 
& De paines en 
divers manners. 


32 . 1. Ver. Mag, Carts 2. pure, fo. 23, 24. 43. 


| BraQton, lib. 3. 


fo. 104. b. 129. 

b. 151. b. 138. 
Mirror ubi ſupra. 
Temps E. 3. Kel- 


149. b. 152. 
Fleta li. 2. ca. Ir. 


494 4. in Q 
r. 7 E. 2. in 


Sat. de 51 H. 3. Or caſtigatory, named in the ſtatute of 51 H. 
udi ſupra. 
Vet. Mag. Cart. 
part 2. fol. 44, 
45, ſtat. de pare 


| & cerviſia. 


tices of aſſiſe, of 


dier and ter- 


miner, of gaol- 


1 delivery, of juſ- 


ttices of peace. 


aboveſaid, is a fair and ſure way. 
And it is to be obſerved that thoſe kind . 
lory, & c. have been given by acts of parliament in caſes ot 


„vet. Mag. 
Cart. parte 2. 
fo. 24, 25. 


18 El. cap. And there 


in reſpect of the multitude of the judicial preſi 


receivables al ſerement faire in juries, enqueſts ou en 


 Hallers, —_ 


cucking ſtool, and trebuchet properly is a pitfall or downfall, and | 


tongue, ſignifieth to ſcould or brawl, (taken from the cuckhaw, 
or guckhaw, a bird, gui odigſe jurgat et rixatur) and inge in that lan- 
guage [water] becauſe ſhe was for her puniſhment ſowſed in the 
water, and others fetch it from cuckquean, i. pellex. 


© appeared before) doth make the delinquent infamous, and that the 
Judgement to | 
de given dy juſ- 


9 lory or tumbrell, unleſſe they have good warrant for their judgment 
therein. Fine and impriſonment for offences finable by the juices. 


* E. 1. De piſtoribus, &c. 31 E. 1. De foreſta 


| fene, (for judiciall preſidents of grave and reverend ju 


- 


teſimoignant; ; 


and herewith agreeth parte, fo, 23, 
| 4 : 


wo. 


Kelway temps E. 4. | 145. b. Fleta, Ii. 2. cap. 8. By che atute of 51 E. 3.4 


Bracton. Vet. Mag. Cart. 2. 


Tumbrall. 


Tumbrell is a word in uſe at this day for a dungcart. Bratton 
. qm 88 
fe. pilloralis vel tumberalis cum infamia, 


proper Latin word for a dungcart. VU 
Fiurce pillor et tumbrel append al view de franckpledve And 
every one that hath a leet or market ought to have a pillory W 
and tumbrell, &c, to puniſh offenders, as brewers, bakers, fore- 


: Trebuchet. _ 


3. Gonifith a 
in law fignifieth a ſtool, that falleth down into a pit of water, for 
the puniſhment of the party in it. And cuck, or guet in the Saxon 


No for that the judgement to the pillory or tumbrell (as it hath | 
rule of law is, Judicium de majore pena quam quod legibus fratutum ef | 

non infamum facit, ſed per breve de errore adnullare poteſt, and again, ena 
gravior ultra legem poſita & ſtimationem conſervat, that the juſtices of 
aſſiſe, ojer and terminer, gaol-delivery, and juſtices of peace, would 
be well adviſed before they give judgment of any perſon to the pil- 


kinds of puniſhments of p!- 
enor-. 
mous and exorbitant offences, 2s by the ſtatutes of 8! H. 9 
llariis. 11 H. 7. 
ca. 4. 33 H. 8. ca. 1. 1 & 2 2h. and Mar. cap. 10. 2 E. 6. ci. = 
5 E. 6. ca. 6. 14. 7 E. 6, ca. 7. 1 El. c. 7. 5 El. ca. 5 5 

| fore the ſafeſt way for them 15 to 7 on 
thoſe acts of parliament in caſes provided by the ſame: but pur 
court of the kings bench, (the higheſt court of ordinary June. 
dents (which ve 
| nec tempord 


| : | OY AS rerum 
have ſeen) we ſay with the poet. Huic nec metas rerum, ages ar | 
bod 


: 


Py — 


Cap. 101. Of Judgements and Execution. 

gol guides to direct. men in the right way) we will enumerate 
go E. 1. coram reg. rot. 2. Euſtachius de Porles Caſte], for 
ſandring of juſtice Berisford, impriſonment in the tower, ad vo- 
Co el | 

Nich. 33 E. 1. coram rege. Rot. 75. William Brewces caſe, for 
ſandering, &c. of Roger Hegham juſtice. Tr. 3 E. 2. int. mem. ſcac- 
carii for flandering of Foxley, a baron of the exchequer. Mich. 


- 18 E. 3. coram rege, Rot. 1 6 1. for ſlandering of the juſtices of the 
kings bench, by a letter of Tho. Bulbrokea clerk of the ſame court. 

30 Af, p. 5. 19. 19 Afſ, 1. Paſch. 10 E. 3. Rot. 87. Tum. 
Twice Hazarder cois luden, ad falſos talos adjudicatur quo of ver ſex dies _ 

in diverfis locis ponatur ſuper colliſtrigium. Mich. 10 E. 3. Rot. 92. 
coram rege, Adam de Ravenſworth. Mich. 21 E. z. coram rege, 
Warw. Verſs. Attornat* apparent' fine warranto. Hil. 25 E. 3. 
coram rege, Rot. 13. verſus Robert. Hadham commiſſſonarium pro 
vrnditione bladi in garbis adjudicatur priſone, et quod ab omni officio 

| domini regis amoveatur et finem faciat. Tr. 3+ H. 4. coram rege, 
Rot. 10. Suſſex. Mich. 4 & 5 Eliz. coram rege, Hugh Bakers cafe, 
for a libell agaiaſt certain of the inhabitants of Cherſie, puniſhed _ 


by impriſonment, pillory, and good behaviour, &c. 


bee the fourth part of the Inſtitutes, cap. Star-Chamber, for pu- 


 niſhment by pillory, & c. for enormious and exorbitant offences, 
which require more exemplary puniſhment then an ordinary courle 


of the laws of the realm do inflict. Nobiles magis plectuntur pecumia, fo. 105. 6, © 


glei vero in corpore; which is obſervable in all the ſaid ſtatutes. And 


* Bracton ſaith, Qu zlib et pena corporalis, quamvis minima, major eff qua- 


- 


* 


7 


Exemplary pu- 
niſhments ad- 
judged in te 
kings bench. _ 


Ancient rules of 
law in corporall _ 
puniſhments _ 
Bracton, lib, 3. 


hs: 


| libet pena pecuniaria. Carcer ad continendos, non ad puniendos haberi des N 
bet, Sc. Pane potius molliende, quam exaſperande ſunt. Reſpicien- | 
dum eft judicanti, ne quid aut durius, aut remiſſius conſtituatur, quam 


cauſa depoſeit ; nec enim aut ſeveritatis, aut clementiæ gloria affectanda 


oft, Aliter puniuntur ex eiſdem factionibus ſervi, quam liberi: et aliter 


qui quidem aliquid in dominum, parentemve commiſerit, quam in extra- 


neum ; in magiſtratum, quam in privatum. 


Dathe a man per infortunium. 


Of this miſchance there is no expreſſe judgement to be given, but 

the offender is to ſue out his pardon of courſe, as it appeareth in 

ne ſecond part of the Inſtitutes, Gloc. cap. 9. And hereof Brac- 

ton faith, Caſa, cum per infortunium, ut fi aliquis venando per telum in 
4 | Judgement im- 

plyed, or in iaw. 


faan miſſum, hominem inter fecerit, et ſimilia perpetraverit, c. But 
albeit there be no expreſſe judgement given upon ſuch a verdict, 
yet the law giveth a judgement thereupon, viz. that he ſhall for- 


keit all his goods and chattels, debts and duties whatſoe ver, as in * 


Kcoud part of the Inſtitutes, ub fra, it appeareth. 
Ader Man, fa dohalendto. 
Upon ſuch a verdict given the court giveth no expreſſe judge- 


ment, for he is alſo to be pardoned of courſe: but the law hath 
ven a judgement, that he ſhall forfeit all his goods and chattels, 


CT LL a i 


Marlbr. cap. 25. 


Bratton ubi up- 


24 H.8. cap. 3. 


Judgement im- 
plyed, or in law, 
See ca. 7 fo. 95. 
b. 43. Aſſ. p.31. 


nu. 18. John 


dizand duties, as in the ſecond part of the Inſtitutes, «bi ſupra, it n 


2 8 2 


ahppeareth. 
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LS 


fringens vir do- 
mum five ſuffo- 
diens fuerit in- 
ventus, & accep- 


3 H. 4. part. 2. 


Duellum per- 


cuſſum. 


r 
37 H. 6. 20, 21 


See before in the 
chapter of Ap- 


prover. Fleta, 
n 


b 4 E. 3. 41. 
30 E. 3. 20. 
29 B. 3. 12. 


; 13 Eliz. Dier, 


301. Mirror, cap. 


3. § Combat, & 
F Juramentum | 
5 duelll, & 8 Or- 


dinatio pugnan- 


Stanf. fol. 15. 


Do it be found by verdict, that the party (indicted or appealed for 


+ of nigh any common high way, cart-way, horſe-way, or foot. 
r 
Exod. 22. Si ef- 


ſhall forfeit nothing. Aud ſo it is © declared and enacted by the | 
| EO 300% dm) I ES 
to vulnere mor- 
tuus fuerit, 
percuſſor non 
erit reus ſangui- 
n 
Nota, declared, 
Ke. and ſo was 
the common 
law, as by the 
| books aforeſaid 
fit appeareth. 
22 Aﬀl. p. 55. 
22 E. 3. cor. 261. 
3 E. 3. cor. 328. 
3E. 3. ibid. 288. 
289, 290. 


* [ 441 ] 


Anh if all the circumſtances be proved to the jury in evidence 
required by this act in theſe caſes, the jury may finde a oeneral 
verdict of not guilty. And where it is rehearſ-d in the {aid at of 
24 H. 8. that before that act it was a queſtion and ambiguity whe- | 


their goods and chattels: the reaſon of that queſtion and ambiguity 
Was in none * of thoſe caſes mentioned in that act, no robbery, mur- | 


Was no queſtion at the common law, that if a robbery, murder, 


ſuing and killing ſhould not forfeit his goods or chattels; for in 
_ thoſe caſes every man may arreſt the felon by a warrant in law. But 
here 1s a diverſity between a warrant in deed, anda warrant in law, 
in this, that if a man be indicted of murder, robbery, burglary, or | 
> other felony, and the ſheriffe by vertue of a ca 1as offer to arreſt 
him, and he reſiſteth and flye, ut futra, the ſheriffe may kill bin, 
5. otherwiſe he cannot arreſt him, although in truth the party be not 
_ guilty, nor any felony done But in the caſe of the aboveſaid wat- 
ilant in law, there muſt be a felony done, and this diverſity appear- 
ee 0 oe Ine: 
cha. of Hue and 
Rot. pat. ceſſity, they ſo killing him forſen nend 
An approver that kils the party accuſed in battell, or a chams 
Ppion that killeth the other champion in a writ of right, or tle | 
plaintife or defendant in an appeale that killeth the other i dull, 


_ mntelligitur + et quamvis judicium Dei expettatur ibid. quicungue tamen 
monoimacſiam, i. fingularem pugnam ſponte ſuſceperit, aut obtulerit, hem 


v > 


Of Judgements and Execution. Cap. 101 
appeareth. But the jury cannot finde that the party Killed l. 
nerally /e defendendo : but they ought to finde hs — _ 


as the court may judge whether in law it be ſe dfendendy, or 1 


| Of the Death of « Mon tht of ra 64, 


the death of A) A attempted to have murdered or * robbed him in 


way, or in his b manſion or dwelling houſe ; or for the killing of 
him which attempteth burglary to break his dwelling houfe in the | 
night; the judgement upon ſuch a verdict ſhall be, that he fa] 
be acquited of the death of ſuch a perſon paying his fees, and le 


- 


ther evill diſpoſed perſons fo attempting, 2t /upra, ſhould forfeit | 


der, or burglary was done, but an attempt only to do it. Butit | 


burglary, or other felony was done, and purſuit made after the of. 
tender, who either by reſiſtance or flight could not be apprehend: 
ed without killing of him by inevitable neceſſity, the party ſo pur- 


eth in our books. * And ſo it is, if after arreſt for felony the party | 
arreſted reſiſteth or flyeth, and in purſuit is ſlaine by inevitable ne- 


according to the common law, or in combat awarded by the“ co, 
ſtable and marſhall in the court of chivalry, the party killing ſha 
forteit nothing; for theſe combats or duels are ſuch trials as the 
law ap points in fuch caſes. For faith Fleta, Duellum eff frngulants 
pugna inter dugs ad prolandum weritatem litis; et qui vicerit pre, 


cida eff, et mortale contrahit- peccatum. But before we leave 4000 
champions, it is to be obſerved that whoſoever taketh upon bim © 
be a champion for another (the forme and b oath whereo! 90, 
may reade in the ſecond part of the Inſtitutes, W. I. op 


Cap. 101. Of Judgements and Execution. 221 


Glanvil.. lib. 2. cap. 3.) if he become recreant, that is, a crying © Judgement in 
coward or craven, he ſhall for his perjury © loſe /iberam legem. law againſt a 


. . | | | 1923 recreant and 
| red 1 ; | | tone? | 
i Craven is derived from the Greek word zeavnv, a vociferatione pious nf 


others nearer home, of crying and craving of mercy and lorgive- pion ie pride - 


neſſe. And recreant/a is derived of the French word recreance, of Jiberam legem. 
giving back or cowardize, And ſometime it is called creantia See a notable 

e per artiphrafen, becauſe he that uſeth it is not faithfull, but break- 2 _— 5 
*th his oath. And fo if the appellant jovne battell, and cry cra- W. bs. 55.0% 3 


the appellee cry craven he ſhall be hanged: * but if they combat 14. cap. 1. 
untill night come, and ſtarres appear, the defendant in the appeal 
goeth quit, and the plaintife in that caſe loſeth not /zheram legem. 
Amnittere liberam legem is to become infamous and of no credit, riple mate de 
never to be witneſſe, or juror: for when he is of fame and cre- craven. 
dit, he is called liber et legalis homo: and ſuch men ought to 41 E. 3. 
be of juries and witneſſes, becauſe they do enjoy liberam le- c. 7 ON 
gm. © And a champion ought to be ier homo, and ſo is the 77 EO. 


creant, 


entry, per corpus liberi hominis. Et quam infamiam victus mcurrit, Bract, lib. 3. f. 8 
fee Glanvile, lib. 2. cap. 3. & lib. 14. cap. 1. And he fur- 141. Brit. fo. 


ther faith, Talis debet campio petentis eſſe, qui fit, et efſe poſit inde 42. 81. Fleta 


lib. F. e 32. 


a champion, but he that knew the right, and was a witneſſe thereof: 21 H. 6. 3 * 


teflis ideneus. So as no man by the ancient common law could be 19 H. 6 


| : „%%% te y: QIBvils .:-- 
yen, he ſhall alſo loſe /iberam legem for the cauſe aforeſaid, but if i. 2 3. lib. ; 


d Mirror cap. 3. 5 
S Ordinatio pug- 
nantium, L' hore 
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and therewith agreeth the ſtatute of W. f. cap. 40. wherein ob- » Mir. c. 3. 


ſerve what the oath was by the common law. {quando patria Y. ubi ſu. 

| : p 3 | 5 Glanvil, lib. 324. 
cap. 19. Legem 
N ON: | rd} 0 „ | terre amitrentes  __ 
| held, and is called camp-fight : and is taken in the common law perpetuam infa- 
for one that ſtriketh a legal camp-fight or combat in another mans miz notam inde | 


flat pro campione et aliquando in bre. de recto campio flat pro patria. 
Campio is. derived 4 campo, becauſe it is publickly ſtroken in the 


quarrel : in Latin he is called * pugi a pugna. But the defendant merito incur- 
in an appeal that is to combat, is not called a champion, becauſe ct. 


Conufance belongs to the common law, are to be directed by the 514. 27 Aſſ. 59. 


judges of the common law ſecundum legem et conſuetudinem Angliæ, luberam legem, 82 


and not by the conſtable and marſhall by the civil law, as all our ar . 
ancient authors and bookes aboveſaid do agree, which alſo is ap- 3 f. 6. 35 


ib. 3. fo. 147. b. Britton, fo. 42. Fleza, Ib. 1. ca, 52. Glanvil, lib. 2. e. 3. Nb. 9. cap, 1. Et 
i, 14. ©a, . g H. 4. 3. 37 aff. 3.3 17 E. 3. 2. 9 E. 4. 25. Fleta ubi ſup. lib. Int. Co. fo. 134. 


$38. 3. ubi lup, _ 


Julgement in an Tndietment of Cinſpiracie, Ge. where the Party [222] 


mnateled is legitimo modo acquietatus. 


5 1 HT, . 7 , =. _ ' | | | Jy 
8212 doming regts, et quod omnia terre et tenementa pred. R. S C. cium reddit. 


n e e es as : 5 YT 
h anlur in manum dimini regts, et devaſtentur, et extirpentur, et ue contr. Conſpira- 
Werl ecrum amoveantur, et omnia bona et catalia eorundem R. & C. tores. P we... 2 
7 / : — . 41 . . - n my | | ; Nero 
og #tant dom ino regi, et amodo amittant liberam legem 1mperpe- 32 r | 


et libe 


tuum, | 58 Somerſ. 
| 1 0 $ ? TR W NN ENG 5 Fo | 8 | 3 2 Aſſ. : 
D Neta in this judgement five ſevere puniſhments. 1. That their 1 E. "(| 
& thall be imprifoned in the common gaole, 2. Their wives 43 k. 3. 33. b. 


: ad children amoved out of their houſe. 3. That all their houſes Vid. Artic. ſufer 


| . | r Ca 5. 10. 
VVV and cart. cap. 10. 


| 22 | . 3 Zee the frid de t E 
le fighteth for himſelfe. And theſe combats in cafes whereof the of the lag. * | 


3 ta, the judgement in this en fo 5 8, as in caſe of attaint againſt 220. Tr. 18 E. z. go 


à jury + 1; OO TO SER CJ nm rh oniur Coram ge Bots © 
% (whereof we ſhall ſpeak hereatter), viz. Quod committantur 748. Walt Jodi 


7 : 

2h ; 1 N 

of =". ile $0e 
8 hd e 

9 Fi b 

| y , 5 


22 


and lands ſhall be ſeiſed into the kings hands, 
waſted and the trees extirpated. 4. All their go 
forfeited to the king. 
and franchiſe of the law. That 1s, firſt, they ſhall never be of 
es (# be 
for a witneſſe in any caſe, Thirdly, that they ſhall never come 
into any of the kings courts, but make attornies, 
thing to do there. And this is called a * villanou 


hut in a writ of conſpiracy at the ſuit of the 


it is given: And all is inflicted by the common law, for that the 
offenders by falſe conſpiracy under the pretext of law, by indict. 
ment of treaſon or felony and legall proceeding thereupon, ſought 
to do the | 

who afterwards is thereof legitimo modo acquictatus. == 


Of Judgements and Execution, Cap. L101, 


and the houſes |} 
ods and chattels 


9. That they for ever ſhall loſe the freedoms 


ry or recognitors of aſſiſe. Secondly, nor ever be received 
if they have any 
$ judgement, be. 
cauſe of the villany and infamy which they deſerve :gainft whom 


greateſt injuſtice by falſe conſpiracy to ſhed his blood, 


party grieved, the 


_ Judgement is, damages to the party, fine to the king, and imyri- Wſ 


ſonment. Andthe reaſon thereof is, firſt, for that when they are 


/ 4m. 5. zudg. 5 
220. 24 E. 3. 
. 


Fr. 32 E. 1. Rot. 
75 Eborum. 


| Parl. 17 E. 3. | - 


A faw Ml. 
„ 


9. 4. 1 
4 Hf. 5. ubi ſup. 
15 Aſſ. 2. Kel- 
r 
_ Glanvil. lib. 2. 
cap. 19. LS 
Bracton, 
fo. 129. 

„ et, , 7, 
2238. Mirror, 
ca. 3. & de attaint. 

e 
ca. 21. Apud. 
Northalverton 
in com. Eborum 
flirſr part of the 


lib. 4. 


indictment, &c. to do ſo horrible injuſtice : therefore at the kings 
ſuit they ſhall be heavily puniſhed. Secondly, for that as it is ſaid 


the maintenance of peace and of good men, and the puniſhment | 
olf the evill, is turned to the diſheritance of the great men, and de. 
ſtruction of the people, Thirdly, for that the judgement at the 
. Kings ſuit is by the common law, and the action of the party is 
given by ſtatute, which giveth no ſuch puniſhment : but the party 
in his action, in reſpect of the danger of his life, is ta recover an- 
ſwerable damages. Of confpiracy ſee the Regiſter, fol. 134. 4 & 
pb. & 188. F. N. B. 114, 115, &c. Stanf. pl. cor. fol. 172, 173, 
174, 175, &c. and in the new Book of Entries, fol. 109. a pre- 
dent of a conſpiracy upon an indictment of felony. — 


>" | 
| Other noble, neither ſhall be ſheriffe or eſcheator. 


I. That the plaintife ſhall be reſtored, &c. and the defendant 


The judgement againſt the petit jury is, as 1 


— Marlbr. cap. 14. W. x. cap. 37, &c. 


indicted at the ſuit of the king, the judgement 1s ſo ſevere, for that 
they falſely conſpired in the kings name, and at the kings ſuit by 


in 15 E. 2. De exilio Hugonis, c. the law which was inſtituted for | 


It is enacted, that ſuch as be attainted of confederacy or con- 
Iracy, ſhall have no office of the grant of the king, queen, or 


Judgement in an Altaint. 


party to the record ſhall be fined in reſpe& the falſe verdict was | 
given for him (cui bono) by the common lm. 

it is in caſe of con- 
ſpiracy at the ſuit of the king, as is abovefaid, and in no he, 
but in thoſe two caſes, that villainous judgement is given. Set 8 E. 
2. Aſſ. 396. and 42 E. 3. 26. b. judgements given in attaint, 4 
nota bene. 16 E. 3. tit. Judgement, 109. 21 H. 7. 83. Kelway. a 
good preſident of a judgement given in an attaint. 2 a 
26, Concerning Attaints, fee the ſecond part of the Inſtitu * 


coram Hen. de Guildeford & aliis juſt. aſſignatis an. 35 E. 1. e 3 
Inſtitutes, ſect. 514. verb. en attaint.] Vide Mich, 3 H. 4. Rot, 149. Judgemer 


| | 


(ap. 101. Of Judgements and Execution. #223 


But now by the ſtatute of 23 H. 8. cap. 3. the ſeverity of the 
puniſhment is moderated, “ if the writ of attaint be grounded upon 
that ſtatute : but the party grieved may at his election either bring 
his writ of attaint at the common law, or upon that ſtatute: but 
al attaints, either at the common law or upon the ſtatute are to be 
taken before the king in his bench, or before the juſtices of the 
common pleas, and in no other cour es. 
This act of 23 H. 8. provideth for divers miſchiefs which were 
at the common law, and giveth to thoſe of the pety jury divers 
pleas, which they could not have at the common law, and hath 
been well expounded. 7 E. 6. Dier, 8 1. b. Sir John Ailifs caſe. 

3 & 4 Ph. and Mar. 129. b. Heydons caſe. 3 Eliz. 201. Clovils 
caſe. 3 Eliz. 202. Auſtens caſe. 7 Eliz. 23. b. Stephens caſe. 

| See the record thereof upon the ſtatute of 23 H. 8. for it is an ex- 

cellent preſident. PR a fe rl EL ge 8 

And generally of attaints, ſee Lib. fo. 111. 112. Lib. 3. fo. 4. 

Lib. 6. fo. 4. 14. 25. 26. 44. 80. Lib. 8. fo. 60. Lib. 9. fo. 12. 

| Lib. 10. fo. 119. Lib. 11. fo. 6. 43. 62. See alſo the new book 
of Entries, 63. 66. 68. 70. 73. 76. 77. 81. 83. 85. 86, &. 


OO Fulitum de coaſts Flies 


We could not paſſe over a ſtrange judgement of ſiſpendatur, Qc. Rot. pat. anno =» 
2s in cafe of felony (which we have touched before in the chapter of beg a * 2 4 
Bribery given againſt Sir William Thorpe, lately before chief Rot. pot. _ 5 
Juſtice of England, which we finde of record in theſe words. Pro- 25 E. 3. part 24. 
cſa factus an. 24 E. 3. contra Willielmum Thorp chivalier nuper m. 7. 
| capitalem jufticiarium coram Rico. comite Arundel. T. de Bellocampo 5 
comiſe Warw, Willielmo de Clinton comite de Hunt. Jol. de Gray 
d: Rothersfield ſeneſeliallo loſpitii regis, et Bartlol. de Burgerſ. came- 
| rar. regts: yro eo quod idem Wiltelmus Thorp nuper capitalis jufliciarins = 
 dnuini repis ad placita coram ipſo rege tenenda, dum ftetit in officio, cept 
munera contra juramentum ſuum, viz. de Ricard. Saltley 10 li. de Hil- In toto 80 li. 
debrand» Borefeward 20 li. de Guillerto Hollyland 49 li. de Tho. Darß 
Santi Botilphi, et de Roberto Dalderby 10 li. qui pro diverfis feloniis, _ 
# alſitatibus, et trangreſſionibus coram ipſo Willielmo in ceffione ſua apud | 
| Lincolne anno 23 fuerint indiftati, et per ipſum Willielmum bre. de exi- „ „„ 
gerdo verſ. eas reſpet® Fuit ; que onnia et ſingula dedicere non poruit: A - = * 
ieh adjudicatum fait prout ſequitur, vis. Cenſideratum eft per dictos c ee 8 80 
Vuficiariot aſſigatos ad judicandum a ſecundum voluntatem domini regis, mentioned. 1 
, ſecundum regale poſſe ſuum, quod quia prædictus Willielmus de Thorpe d Nota, hereis 
ol facramentum domini regis 14d e, ga populum habuit cuſtediendum nexher H 
regit ® malicio/e, falſe, et rebelliter in quantum in ipſo fuit, et ex cauſis hes Ne e ES 
ſupradiftis per ipſum Willielmum, ut pradiftum ft, exprefſe cognitir, but * „ 
ſuſpendatur. Et quod omnia © terre et  tenementa, hona et catalla ſua e According to 
5 domino regi remaneant forigfactu. Et paſtea dominus rex mandavit bre. the ſaid dathh, 
aum ſub private figillo, all in French, and there entred de verbo in wo „ pars the 
hun. Ileo confideratum ef quod executio judicii prædicti de ſuſpen- lu d have * WW 
1 me enuſdem Millielmi omnino cefſet et ei pardonetur. Et quod idem forfeiture of all * 
e remit atur priſonæ turris prædict. ad gratiam domini regis his lands for fe. 
| g Br g & Co Et non eft intentio domini regis quod hujuſmod: ju- 2 a went 
25 in _confanili_caſu_werſus quemeungue alium ex quacung; cauſa ſe they were reſpee- 
| 8 | 4 OO =» Jemeat tively holden, 
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Al cous to ſatisfie our ſelf herein, ſearched for the record of this 
oath, and albeit there is a parliament roll of this parliament, and 
other acts, then paſſed by authority of parliament, be entred into 
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Nota prædic- 

tum ſacramen- 
tum. | 

e Rot. Parl. in 
Oct. Pur. an. 
25 E. 3. nu. 10. 


- of 


i fore Lionel duke of Clarence by force of the kings commiſhon, 


ment againſt the ſaid Sir William "Thorp ſhould be brought into 


Of Judgements and Execution. Cay, 101. 
teneat vel extendat, ſed ſolummodo verſus eos qui prædictum d ſacramey 
tum fecerunt, et fecerunt, ct fregerunt et habent leges repales Anoli.. 3, 
ee... Oy: Nog ci 8 gates Anpliz ad her 
We have alſo found, that at a parliament holden at Weſtmin, 
ſter in ofabis purificationis beate Marie, anno 25 E. z. holden be. 


& c. commandement was given, that the record of the faid judge. 
| | Judge: 


the parliament, and there to be openly read before the nobles of pa 
the parliament to hear every of their advices, which was done ac- ci 
cordingly, and there the nobles affirmed the judgement. | jul 
And theſe words in the ſaid judgement, Ad judicandum ſecmn. re 


his lands ſhould be forfeit to the king, et pr edi#?. ſacramentum, were 


Fin i, 2, 6, 
27. S Com igi- 


Vet. Mag. Cart. 
1. parte fo. 165. 
Vide Bract. li. 3. 
fo. 109. Sacra- 
ment” Juſtic' iti- 
ner” and that 
then was the ef- 
. Fe, de ſacra- 
- ment” Juſtic? 
reſidentium. 
Vid. Flet. J. 2. 
c. 7. Item 
atrox elt inju- 
ria, &. 


the ſaid roll, yet this is not; for that it had not the warrant of an 


ſtatutes of the realm, and the title of them is, Here followeth the 
c0ath of the juſtices made in the ſame eighteenth year, but faith not 
at the parliament, &c. but after it became to he printed: and that 
- which is printed in anno 20 E. 3. ca. 1. is but a recitall made dy the 
king alone, and no act of parliament : for it appeareth by that 
which precedeth, and by the oath it ſelf, that it was the act only and 
comtnandement of the king, for it beginneth : firſt, we have com. 
manded all our juſtices, &c. which former part was but a recitall of 
| ſome precedent act: and then followeth, we have ordained and 


viſed bythe king, and the juſtices ſworn before this parliament. 
_ Laſtly, it is there ſaid and concludeth: and for this cauſe we have 


ſelf did before this act alſo. 


And we have an ancient manuſcript of the acts of parliament in 
ann. 18 E. 3. and the oath is not within it. 


quod imperpetuum a concilio regis excludatur ; terraſque, Te, redditus, | 
et proventus bonorum ſuorum amittat per unum annum: qui, ſi provertus 


the ſaid fatall clauſe is omitted. 


law in the time of king Alfred, how many juſtices were 10 hs 4 
year hanged, as homicides, for their falſe judgements: but that la 


dum voluntatem domini regis, et ſecundum regale poſſe ſuum, and that | 


grounded upon the oath of the kings juſtices in an 18 E. 3. the 
concluſion of which oath is, [upon pain to be at the kings will. body, 
lands, and goods, thereof to be done as pleaſeth him.] We de. 


act of parliament, Tt ought to have been printed amongſt the 


cauſed our faid juſtices to be ſworn, &c. ſo as the oath was de- 


encreaſed the fees of our ſaid juſtices, &c. which the King of fim. 1 


And it appeareth by Fleta, that the puniſhment of a corrupt 
judge, that receiveth gift or reward was, Si inde contre7us furntt, 


non habuerit, puniatur per | diſcretionem regni et confiliar 107 un repth 
And that which Fleta calleth /acramentum fuſtic', in Vet. Magna 
Carta, is named, juramentum conſfiliariorum regis : for the Judges ol 
England are of the kings counſell (as elſewhere hath appeare , 
for, in, and concerning the laws of the realm, in which ati allo 


See the Mirror cap. 4. F. 4e ,. aur judger, and ca. 6. . 1. of the 


hath been long ſince deleat and antiquated, and yet may ſerve for a 
ee on nn — 


The offence of bribery was puniſhed by fine, and ranſons ar 


| (up, 101+ Of Judgements and Execution. 


ſe in the reign of E. 1. as in the chapter of Extortion and Bri- 


= 


hery before appears: only Sir Thomas Weyland chief juſtice of 
the common pleas, took ſanctuary, and before a coroner confeſſed 
himſelf guilty of murder, and according to the courſe of the com- 
mon law abjured the realm, ſo as indeed he was attainted of felony, 


(which caſe had been vehemently urged) but it was not for bri- 
berv, but for murder, as any other man might have ben. 

Put to winde up the thred of this diſcourſe with three acts of 
arliament. Firſt, with the ſtatute of 8 R. 2. wherein it is re- 
cited, that whereas in the time of king E. 3. it was ordained, that 
| juſtices as long as they ſhould be in office, ſhould not take gift or 
reward, and fo forth, as in Veteri Magna Carta (without the ſaid 
fitall clauſe) that act provideth, that the oath without that fatall 
clauſe ſhoyld extend as well to the barons of the exchequer, as to 
the juſtices, and expreſſed the penalty of all to be (according to 
the common law) viz. loſſe of office, fine and ranſome. But at 
the next parliament, viz. 9 R. 2. the ſaid act of 8 R. 2. for that it 
was very hard, and needed declaration, was made of no force 
til it be declared in parliament. d Afterwards at the parliament 
holden 11 H. 4. it was debated what puniſhment great officers 
there named counſellors of the king, and judges, &c. ſhould have, 


which ſhould take any gift, reward, or brocage for doing of their 


offices or ſervices : in the end it was declared and enacted by au- 
- thority of parliament, in theſe words following. Item que nul 
chanceler, treaſorer, garden del privy ſeal, counſcllier du roy ſervientes a 


aunſell du roy, ne nul autre officer, & qugge ne miniſter du roy pernont 3 
fees ou gages de rey pur lour dites offices ou ſervice, preigne en nul mamer, pF, 2 


en temps avenir aſcun manner de © done ou brocage de nulluy pur lour 


ditz offices et ſervices affaire, ſur peine de 1 reſponder a roy de la treble 
a: ceo, que + iffi preignont, 2 et de ſatisfier la party, 3.et punis al vo- 


lunt le roy, et 4 ſoit diſcharges de ſon office, ſervice, et counſell pur touts 


| Jars, el que clieſcun que verra purſuer en la dit mattier eit la ſute fivien 

pur le roy come pur luy me/me, et eit la tierce part del ſumme de que la 
parite foit duement convict, Reſponſ. Le roy le wet, 
* This act being by authority of parliament, hath limited the 
puniſhment (amongſt others) of corrupt jadges, of whom now we 


entreat, ſo as the former example of Sir William Thorp is not now 
to be followed, which we affirm not in favour of ſordid bribery, 


(which we hate, as in the proper chajter thereof before appeareth) 


but in advancement of juſtice and right, which is the end of our 


bour in this and other of our works; Þ and therefore have cauſed 
1 that good act that hath lived ſo long in obſcurity, for the better 
notice and obſervation thereof, to be put to the preſſe, which never 
was yet printed; and the cauſe thereof was, for that in the mar- 
gent of the parliament roll of this act, it is written, re/peftuatur 
ter diminum principem et concilium + A ſtrange preſumption without 
uch a reſpe&uatur to be made to an act of parliament. 

The like he did to another act in the ſame parliament, nu. 63. 


concernin attorneys, the like whereof was never done in any 


"mer or latter parſiaments. * This was that prince Henry, who 
Geben ill company, and led by ill counſell, about this time aſ- 
alted (ſome lay) and ſtroke Gaſcoign chief juſtice ſuting in the 


ing bench, for that the prince endeavouring with firgng _ to 


varrant of the king his father, and of the parliament, to cauſe | 


$R. 2. ca. 3. 
Vide Vet. Mag. 


Cart. fo. 165. a. . 


ubi ſupra. _ 


9 N. 4. cop. 3. 


2 In reſpeC of 


the recitall. 


d Ro. Par. 


it H. 4. nu.3s. 
not heretofore _ 
printed, Vid, 

1 H. 4. nu. 5 
+ Nota. _ 
© This is agree- 
able to the lar 
of God, Deut. 
16. 19. Non ac- 
cipies perſunam, 
nec munera, quia 
munera exca- 
cant oculos ſa 
pientum, et mu- 
tant verba juſto:; 


Exodus 23. 8. 
„ 
Nota four pu- 
niſhments. 
1. By che court 
of juſtice where 

the matter ſhall _ 
depend (as hath _ 
been often ob= 
ſerved) by fine 
and impriſon- 


men.. 


2 In the oath f 
thejuſtices in 
Wales, that fear 
ful clauſe is 
omitted, neither 
is it in the oatn 
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of the barons of 1 Ny 


the exchequer of 


England, 

b Veritas nihil 
veretur niſi ab- 
ſcond. 


* See Sir Tho. 
Eliot in bis Go- 
vernour, Kc. 
Holl. Chrone _ 
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12261 miniſtred by the naturall born of the ſaid realms, dominicns, and | 


| reſcue a priſoner, one of his unthrifty minions indicted and 
raigned at the kings bench bar for felony, was prevented o 5 
purpoſe by the perſwaſion and commandement of the chief ju 
for which the chief juſtice committed the prince to the kin 
bench, whereof ſome of his followers inſtantly complained to = 


_ Caſe, gave God infinite thanks, that he had given him ſuch a jv «| 
as feared not to miniſter juſtice, and ſuch a ſon, as could Joffe 
 ſemblably and obey juſtice. And this is that prince, who aban. 
doning his former company and counſell, and following the advice 
of grave, wiſe, and expert men, whom he made choice of to be 
of his councel, became a victorious and vertuous king, and pro. 
ſperous in all that he took in hand, at home and abroad. 


that judex debet habere duos ſales, viz. ſalem ſcientiæ, ne fit infipidu 
et ſalem conſcientiæ, ne fit diabolus. And what perſons ſhould he 
- Judges, ſee Bracton, lib. 1. cap. 2. & lib. 3. fo. 106. & Fleta, lib. 
T. Cap. 17. H Caveat, and the Mirror, ca. 2. F. 2. de judges, and 
Frm es , e 
Anno 1 Mar. 
ſtat. 2. ca. 2. in 
„ 
Articles of Con- 
cord, 21 Mali 
anno Dom. 1420. 
cet anno 8 H. 5. 
between king 
H. 5. and Charles 
the French king, 
whereby the _ 
cron of France 
after the death 
P 
Charles, was 
e eſtabliſhed to 
heirs. Artic. 7, 
4 We. © | 


and prince of Spain, it was nobly and wiſely provided by the 


admit, or receive to any office, adminiſtration or benefice in the 


in the ſtate or right, either publique or private, or in the lawes and 


nn n, Tall contrariw 
000 nn 
And it is there further provided for the future, &c. that if the 
 faid prince ſhould have iſſue male or female, the order of ſucceſſion | 
is there declared, but with this proviſo. Provided nevertheleſſe, 
and expreſly reſerved in all and ſingular the above declared caſes of | 
fucceſſion, that whatſoever he or ſhe be, that ſhall ſucceed in them, 
they ſhall leave to every of the ſaid realms, lands and dominions 
whole and entire their priviledges, rights, and cuſtomes, and the | 


_nihil in jurt mutabit, &c. 


Of Judgements and Execution. Cap. 16x, 


f bis 
lice, 


king his father: who informing himſelf of the true fate of the 


For the duty of judges, it is truly faid (as before hath been fax) 


ſy 


To theſe we will add, that upon the concluſion of a mer. 
riage then to be had between Philip the ſon of the emperour, | 


queen, the lords ſpirituall and temporall, and the commons by 


authority of parliament (amongſt many other excellent proviũons 
worthy of obſervation) that the ſaid prince ſhould not promote, 


realm of England, and the dominions thereunto belonging, any 
ſtranger, or perſons not born under the dominion and ſubjection 


of the moſt noble queen of England: and that the ſaid moſt noble Y 


prince ſhould doe nothing whereby any thing might be innovated 


land, or the dominions thereunto belonging, but 


cuſtomes of Eng it Wl 
ite confirm and keep, to all eſtates and orders, their Y 


EE ao" ee a Rn G9 


ſame realms and dominions ſhall adminiſter, and cauſe to be ad. 


By this, Philip (after king of Spain) could not prefer a. 


ſtranger born to any office of judicature, & c. within the rele 3 

England, or dominions of the ſame, nor all the time he was wHn 
C ˙ ²⁰˙·ĩ⅛ ⁰% ed̃ʃʃ..7ʃ—§I« ⁵—˙! ooo ons — 
Vide Camden. 

El. 322. Artic. 
inter reginam 
Eliz. et Franciſ- 

cum ducem _ 
Alonſon anno 


23 El. populo ſuper importune ut nuberet ſuadente in comitils. 5 Allo 


And in the articles, De matrimonio præloculo inter vcginan w. 
betham et ducem de Alonſon, amongſt others it was exprelly w_ : 
Quod dux nullum extraneum ad aliquod officium in Anglia promovevi!, 


(4p. 102. Forfeiture, Confiſcation, &. 226 


+ Alſo king James wiſely provided by authority of ere. 24 Ja. regis, ea. T. 
| by the advice of the lords: ſpirituall'and temporall, and commons about due midſt. 
in that parliament aſſembled, that whereas in regard of ſome di. 
erence and unequality of the laws, trials, and proceedings“ in „ That cafe be- 
caſe of life, between the juſtice of the realm of England, and that ing then in 
if the realm of Scotland, it appeareth to be moſt convenient for dueſtion. 
the contentment and ſatisfaction of all his majeſties ſubjects to = +2 
proceed (with all poſſible ſeverity) againſt ſuch offenders in their 5 KF 
oyn country according to the laws of the ſame, whereunto they EE. 
we born and inheritable, and by and before the naturall born ſubß © | 1 
jects of the ſame realm, if they be there apprehended. And by wt 6 opt 
the next clauſe it is provided, that felonies committed by Engliſh- 
men in Scotland, ſhall be enquired of, heard, and determined be. 
fore juſtices of aſſiſe, or commiſſioners of oier and terminer, and 23 
ol delivery, being naturall born ſubjects within the realm of 
Land, and none other. And the like in another clauſe with an 8 13 
addition of juſtices of peace to be naturall born ſubjects within „„%%ö;öÜ0g 
England; and God bleſſed and proſpered this act with happy and _ 0 


dehred ſucceſſe. 55 VVV 
But contrariwiſe, Petrus de Rupibus, or of the Rocks, being a Math. Par, pag. 
Gaſcoign born, preferred to be biſhop of Wincheſter by king 363. 330. 3383, 
| _ and being a principall counſeller about king H. 2. both in ROPES — e 
is young years, did after in his riper age prefer to offices about the * 8 a 
king, ſuch Gaſcoigns as were of his blood or alliance, (whereoe f 
one of his kindred, ſome ſay his ſon, Peter de Orival treaſurer of 
| England) to the great grief and diſcontentment of the nobility of 
England to have a Gafcoign born in place above them, And 
whit heavy event enſued thereupon, let hiſtorians inform you, for 
FORD ß x TooToo y 
If you defire to ſee ſomewhat concerning eccleſiaſticall offices, Vide 50 E. 3, _ 
| Promotions, and benefices, firſt what petitions have been made in fer 42 TRIS 
parliament againſt aliens or ſtrangers; look in the parliament rolls 55 Sing 195 1 
of 50 E. 3. nu. 96, 97. 120. 13 . 3. nu. 23. 17 E. 3. nu. 59, Nottingham. 5 
bo. 18 E. 3. nu. 38. 2 R. 2. nu. 6 H. 4. nu. 48. 4 H 6. nu. 29, Vide 18 E. 1. 
&. And what laws have been made that aliens or ſtrangers Rot. Parl. nu. 
ſhould not be advanced to the ſame; Yide 3 5 E. 1. Statut. de Car- Rolf cs. 
ie. 3 R. 2. ca. 3. 7 R. 2. ca. 12. Rot. Parl. 13 R. 2. not inn 
hint. 1 H. JJ anemia cs Hoon | 


" IG 


er 9” WT ns 


Porfeiture, Confiſcation, &c. 
7 o 7.4 confiſcare et forisfacere are yon TY d Þ 1 5 
07 orisfacere are /ynonyma, and bona conſiſcata p. e 3 
| N are Bona forisfata : Fiſcus properly fignifieth a panier or e mn 5 


TP 15 8 of oſiers, wherein the Romanes kept. their treaſure, facere, ſee tbe 

the waa e figure of metonymia continens pro contents, it is taken for mY poet ors. 

itis fa 17 it ſelf, unde confiſcare, and bona confiſcata, and thereupon inſtitutes, 
Of s Quod non capit Chriſtus, capit fiſcus. VVV 
1 forfeiture of lands and tenements, and other ene 


ſect. 74. fo. 59. 2, | 
3 E. 3. forfeit a4. 
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290. 312. 


oo zu. 2. Cor. 367, : 


See betorein 


| A io. 26. 


See before 
cap. High trea- 
ſon, verbo [De 

 Crex et tene 

ments, &c.] 

fol. 18. & 19. 

Et cap. de Petit 

treaſon. Verb. 

Et de tiel man- 
ner de treaſon, ] 
Ke. fo. 21, 

1 See the 1 

part of the In- 

ſtitutes, of both 
theſe branches. 


d See the x part 


of the Inſtitutes, 
ubi ſupra, both 
the former and 
the latter ſort, 


23 E. 2. Cor. 


„ 


2. 7. 1. 


next preceding 


the chapter of 
Petit treaſon, 


common law by challenge of three juries, for the act of 22 H. 6. 
extendeth not to any conviction, but to the challenge on. if 


munire, and in ſome caſes of miſpriſion, * and w 


found of record, and therefore theſe cannot be claimed 


If a traitor or felon either reſcue himſelf, or will not ſubmit 


pPreſentment hereof he forfeiteth all his goods and chattels. 

429K. 3. 29. 

3 E. 3. Co e ET rr Og don 

PF 1 of robbery the plaintif omit any of the goods ſtoln, 
5 | they are. 


eth, the plaintif beareth to the felon : and for that he cannot have | 


dant found them in the high way, in this caſe the plaintif for his 
falſe appeal, in ſeeking the blood of the innocent, ſhall forfeit his 
I one arraigned for treafon or petit treaſon, challengeth peremp- | 
torily above thirty five, he forfeiteth his goods, and judgement of 
paine fort et jure (hall be given againſt him, as one that refuſeth tie 
triall of law, by challenging three full jurics, and like unto one that 
<a Hig Faber ſtands mute and will not put himſelf upon the triall of the law. 
232 H. 8. c. 14. 
2322 K. 8. en. 3, 
See before Peine 
rut et dure in the 


H. 8. cap. 22, 23. and petit treaſon notwithſtanding the act of 22 
H. 8. he may challenge thirty five according to the common lau, 
for it 18 enacted by the ſtatute of 1 & 2 Ph. and Mar. cap. 10. 
that all trialls hereafter to be awarded, or made for any trealon, | 
ſhall be had and uſed only according to the due order and courſe I 
of the common law, ſo as to petit treaſon the act of 22 H. 8, 1s 
| abrogated, but in caſes of murder and felony he cannot challengs 
peeremptorily above the number of twenty, and if he chailenge | 
5 228 1 above twenty, and under thirty fix, he forfeiteth not his gods | 


PF0orfeiture, Confiſcation, &c. Cap. 102 
for high treaſon, petit treaſon, felony, miſpriſion of treaſon, pre 

| : hat hereditam ent- 
which be not holden ſhall be forfeited for high — tall 
not eſcheat for petit treaſon or felony, we have ſpoken before ; 
their ſeverall chapters, & c. now let us ſpeak of forfeiture of 00 
and chattels in theſe and ſome other caſes. ah 
- * Of theſe the forfeiture of ſome of them muſt appear, or be 
{cription ; of other ſome the forfeiture. need not appear, - be 
found of record, and therefore theſe may be- gained by preſcrip. 


= » Of the former ſort be bona et catalla proditorum, felomum, ulla. 
gat, in exigend” Poſitorum, Fugiticorum, deodand annus, dies, et vaſtum, 
wy and all other forfeitures which muſt appear or be found of N. 
I els ob; ad et -A 
Of the latter ſort be treaſure trove, bona et catalla wawviat”, extra- | 
lur wreccum maris, & © 8 


him to be arreſted, but reſiſteth, and in reſiſtance is ſlain; upon 


©1f a felon in purſuit wave his own goods, they are forfeited, 
yet are they not ad AS co ooo ion 8 


orfeit to the king for the favour, which the law pretum- 


reſtitution for more then is in his appeal. 


In appeal of robbery of goods, if the jury find that the defen 


8 By the ſtatute of 22 H. 8. it was provided that no perſon at- 
raigned for any petit treaſon, murder or felony, ſhall be admitted to 
any peremptory challenge above the number of twenty: but 4 
this day in caſe of high treaſon, notwithſtanding the ſtatute of 33 


and chattels, for no law giveth forfeiture for challenging #99 | 
twenty ; but the court ought to over-rule the challenge : neither 1 
he convicted by the challenging above twenty, as he was by ba 


As to the firſt, the ſame is manifeſt by Br acton, and all our an- 


Friſanes impriſonati, anteguam convicti 


Nota, 


' (ap, 103. Seizure of Goods before Conviction. 
* Ihe party defendant be attached or diſtreyned by proces out of 


ny court of record, county, by force of a juſticies, &c. hun- 
ed court, or other court baron, and make default, the goods or 


228 


8 E 2. Forfeit. 


17. 23 E. con- 
tumac. 17. 


des are forfeited, and upon the attachment the ſherif or other 76 H. 6. Attach 


offcer may take the goods with them: and this is the reaſon that ment 4. 


| ypon the attachment the ſherif or other officer ought to return the 


-ertainty of the goods and the value, and it is not ſufficient to re- 


turn that he hath attached or diſtrained the defendant by goods to 


certain, becauſe they are upon default to be forfeited. © 
What a perſon convict of felony before attainder ſhall forfeit: 
fee the firſt part of the Inſtitutes, left. 745. verb. Attaint, fo. 


[ 


Wreck, vid. Stanford Pl. Cor. fo. 183, 184. xe. 


eke. before Coin. 


| Of the Seifure of Goods, Ke. for Offences, 


| REGULARLY the goods, &e. of any delinquent cannot 


CO na eos ei Een ge 
The fame cannot be inventoried, and the town charged there- 


with, before the owner be indicted of record. © 
It is to be obſerved, that there is two manner of ſeiſures, one 
verball without taking, removing, or carrying away, only to make 


leiſure, and taking away the ſame. _ 


| an inventory, and to charge the town: and the other an actuall 


cent authors: and let Bracton ſpeak for them E 
| fuerint, de terris ſuis dliſſei- 


Fri non debent, à nec de-rebus ſuis quibuſcungue ſpoliari ; ſed dum fuerint 


in priſoma debent de proprio in omnibus ſuſtentari, denec per judicium de- 


| liberati fuerint vel condenmati, c. And fo. 136. b. he faith thus, 


Qui tro b crimine wel felonia magna, ficut pro © morte hominis, cap 
furit & impriſonatus, vel ſub cuftodia detenins, non debet ſpoltari bonis 


ſuis, nec de tervis ſuis diffeifirt, ſed debet inde ſuſtentari donec de cri- 


„„ | / "og 52 . . | IX 
mane fivi impoſito ſe defenderit, vel convictus fuerit, d quia ante convic- 


oy nhl forisfacit ; et ff quis. contra hoc fecerit, fiat vicecom' tale 
Pe rex dic ſalutem. Scias quod * proviſum eft in e uria naſti a cor am 
nobis, quod nullus homo captus pro morte homints, vel pro alia felonia pro 


Fa bent impriſcnari,. difſeifietur de terris, tenementis vel catallis ſuis, 


haue cenvictus fuerit de felonia de qua 5 reflatus «ft, fed quam cito 


ony, e Th 
Veaſon as well as to telony, 5 E. 3. cap. 9. Fleta, li. 2. c. 26. accord. 


for} ge 5 N N — 
r aliquis culpabilis inveniatur, &c. Britton, f. 4. b. acco:d. 


've ſoma in the chapter of Deodands, and in the chapter of 


28 H. 6. 9. f b4 
34 H. 6. 29. 49. 


32 H. 6. ibidem 
| By 2 5 | O 9 H. 7.6. Broke 
ſuch a value, and ſo upon the diſtreſſe the iſſues muſt be returned in 8 Forfeit. 4. 
5 3 EL. Dier, 199. 


pag. 54. 
1. part of the 
Iaſtitutes. & 745. 


Win 
e. t< 


26 AM. p. 32. 
43 E. 3. fo. 4. 
44. Al, p. 14. 


Lib. 8. fo. 7% 


See the 1 part of 


the Inftitutes, 
4. Brad, l. 3. 


f. 123. Brit. 


u „ 2d". 
2 Nota the ge. 
nerality of theſe 


words, Hil. 


29 E. 1. Coram 


rege in Aff, | 
 Campions cafe, 


This writ is in the Regiſt. f That is, by Magna Cart. cap. 29. and that act extends to 5 
3 75 ee c id eſt, indictatus, for be- 
e indictment no verbal lelſure can be made, or inventory taken. Stat. de 4 E. 1, d offie. N 


captus 


b In this word © 
treaſon is com- 
e | | | | __prehended. 
Mort del home eſt felonia magna, d Note this reaſon extends as well to treaſon, as to fe- 


1e of Falſifying of Attainders. Cap, io 
V 80 it ws in raptut fuerit per viſum cuſtodum placitorum corona noſræ, 


Bractons time, tuum of legalium hominum apprecientur catalla idfius capri. „; 
but afterwards leg PET'S all | Ipſius capti, et inbre. 


enn vientur, et ſalvo cuftodiantur per d balivos ipfius qui capitur, & „, 
| ee * : WY bonam inveniant ſecuritatem * de reſpondendo coram jufliciart 155 * 
fwerable for the ab cis exigantur ? ſalvo tamen eidem capto et familiæ fue neceſſari 4 
5 2 . guandiu fuerit in Prijona, 3 1 7 0 ſuo, Sc. i. afimabif 
10. 18. Mite victu et veſtitu. 3 E. 3. Coron. 366. 13 H. 4. 123. 
l J * By 3 of 1K 3. cap. 3. it ee 4 declared, That 
26. 45 18.4 neither ſherif, eſcheator, bailife of franchiſe, ® nor other perſon 
Note the ge- take or ſeiſe the goods of any perſon arreſted, or impriſoned 
nerality of theſe before he be convicted or attaint of the felony, b according to the 
7 4 18 E. 1. law of England, or before the goods be otherwiſe lawfully for. 
| Coram rege Ro. keited, upon pain to forfeit double the value of the goods fo taken 
34. Norff. Niſi to the party grieved. _ . x DR, 


. * 
n I - =7 
Fo OPER 2 


— m —— ; IRE on ST. * 
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aus appellatus So as (ſuper toto materia) theſe two concluſions are manifeſtly 
 Indiftatusvel proved. Firſt, that before indictment, the goods or other things 
8 hawks e of any offender cannot be ſearched, inventoried, or in any fort : 
non competit feiſed ; nor after indictment ſeiſed, and removed, or taken aua 
regi ſecta contra before conviction or attainder. Secondly, that the begging of the 
Ipſum. goods or ſtate of any delinquent accuſed or indicted of any trea- 
TH . ſon, felony, or other offence before he be convicted and attainted, | 
conviction, &c. is Utterly, unlawfull, becauſe before conviction and attainder, as 
 unlawfull, hath been ſaid, nothing is forfeited to the king, nor grantable by 
dim. And befides it either maketh the proſecution againſt the | 
_ delinquent more precipitate, violent, and undue, then the quiet 
and equall proceeding of law and juſtice would permit, or elſe by 
_ ſome Aude compoſition and agreement ſtop or hinder the due 
cCourſe of juſtice for exemplary puniſhment of the offender. And 
laſtly, when the delinquent is begged, it diſcourageth both judge, 
juror, and wirneſſe to doe their duft. 
It was an article of inquiry, de kits qui aliquid agunt per quod ve. 
JJJJJ.¶% 
See Lib. 7. f. 36, & 37. the caſe of penall ſtatutes, et nota bene: 
ſee allo the ſtatute of 21 Jac. ea. 3. 4 forhori in caſe of life. Paci. 
tum corone ought not to become in effect placitum privatum. And 
i! it fall out that the party accuſed be /egitimo modo acquietatus, le 
ſuch as begge him and proſecute againſt him be terrified by the 
villanous judgment againſt conſpiratours, which you may read be. 
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an <> 4 * — — 
—_— 5 — —0-Ũ 
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co) Of Falling of Atainder 


Syers caſe, anno A T twelfe ſeſſions of the peace holden at Norw ich for + 

22 Eli, 1 county of Norfolk, ann 32 Eliz. one Syer was nar 
EA Tn '% _ burglary, ſuppoſed to be committed 1 Augu/## anne 31 4 

vwhereunto Syer pleaded: not guilty. And upon the einten 1d 

peared that the burglary was committed 1 Septemb. an 3? ary 

ſo as at the time alledged in the indictment there was * 


Cup. 1H Of Falfifying of Attainders. 


done: and it was conceived that the very true day in the indict- : 


ment was neceſſary to be ſet down in the indictment, for that the 
nagement doth relate to the day in the indictment, and ſo avoid 


koffements, leaſes, &c. for that as it was alſo conceived) the 


koffee, leſſee, & c. when the attainder is upon a verdict, ſhould not ' 


alffie in the time of the felony : and thereupon the jury found 


Syer not guilty. And at the ſame ſeſſions Syer was again indited 
ve the ſame burglary done 1 Septembris anno 31 Eliz. when in 
ruth it was done. And he that gave the charge at that ſeſſions 
doubted, whether upon this matter Syer might plead auter foitz ac- 


ze for the ſame burglary, (for ſeeing the offender is allowed no 


counſell, the court ought to do him juſtice and aſſigne him goun- 
fell in favorem vitæ, though he demand it not, to plead any matter 


in law appearing to the court for his diſcharge;) and thereupon he 
ſayed the proceeding againſt him, and the aſſiſes being at hand he 
acquainted the juſtices of aſſize, Wray chief juſtice, and juſtice 
Peryam with this caſe, and with the doubts conceived thereupon ; 


who anſwered him, that the like caſe had then been lately propound- 
ed by juſtice Peryam to all the juſtices of England; and by them 


three points were reſolved. 1. That the crown was not bound to ſet 


down the very day when the treaſon, felony, &c. was done, but 
the day ſet down in the indictment being before or after the of- 


At the affiſes in 
Lent, 32 Elis. in 
com. Norff. 9 


Nota, The 3 ; 
lution of all the 
judges 


fence done, the jury ought to finde him guilty, if the truth of the 
caſe be ſo; and if it be alledged before the offence done, to finde 
the day when it was done in rei veritate, for they are ſworn ad veri- 


tatem dicendam, and then the forfeiture ſhall relate but to the day 


in the verdict, which was the day of the offence done, and not to 


the day in the indictment. 2. That if the triers finde the offender | 


guilty generally, yet the feoffee or leſſee, &c. if the offence be al- 
ledged in the indictment before it was done to their prejudice, may 
fllifie in the time, but not for the offence. For ſeeing the crown 

s not bound to ſet down the very juſt day when the treaſon or 


felony, Kc. is done, and that the triers have chief regard and re- 


ſpect of the offence it ſelfe, God forbid, but that the ſubject might 7 


fllfie as concerning the time of the offence. 3. If the offender 


be found not guilty, he in that caſe might plead upon a new in- 
diftment, auterfoitz acquite : and ſo Syer in the caſe aforeſaid did, 


and was thereupon diſcharged according to the ſaid reſolutions. 
folved, that never were reſolved in a 


Nota three notable points re 


ook that we have read, and remember. 


If a man infeoffeth another of his land, and after is indicted of 
i iflony ſuppoſed to be committed before the feoffment, and there- 
upon he is outlawed; the party himſelf is bound hereby, and can- 
| Bt traverſe the felony, but the feoffee, &c. may; becauſe he is 


in eſtranger thereunto : for a falſe indictment without any tryall 


a verdict ſhall not binde the feoffee, &c. but that he may fal- 
tle, either by traverſe of the felony it ſelfe, or of the time of th . 


toffement, 


ad i is if a man maketh a feoffement of his land, and after 
hi eth fanctuary, and confeſſe the felony before the coroner by 


raphy be done before the feoffement, and abjureth the realm ; the 
vo ee ſhall falſifie the attainder by traverſing of the felony. And 
. if a man be indicted of felony, and 1s attainted by his own 
"lion, the feoffee ſhall” falſiſie the attainder by denying the 


11 H. 4.94 
2 H. 5. Eſtop. 91. 
TEAMS: 
Vid. Rot. Parl. 
23 H. 6. nu. 32. 


: ſelony. © 


c 7 | 


F227 ↄ ↄ³⅛ —ũ ͤò 7g <a £5 
2 22s 8 3 5 8 "04: 2 _ 2 Pe — 


— 3 
5 5 


1 - . 
+ L 0 8 
. 8 . 
3 AT . 2 
4 . 


We -_ * — WO. 
—— * — - 4 - : 
o —. . on Ce =: AE — 
. IHE - Mn 4. 6 3 40 — OE 
: oy 


23 


Le Countee de 


2 75; y „„ 


P. 64. 39 E. 3. 
323, 34. 47 Af. 
p. ult. 27 Aſſ. 


H. z. 10 
r 


M Mountgom. Bo- 
. ori, ; 
SOR 
c Lee this caſe. 


Mordanc. 46. 
but nor fully 
here reported. 
Vid. H. 9. 
fo. 119. Lord 
 Zanchers caſe. 
d Where the an- 
ceſtor of the ac- 
ceſſory was law- 
fully and in due 
form attainted 
of felony and 
yet the heire 


matter ex pet 
WW 
* vi. n. 5. fo. 
e 
-* Lo. Tanchers 
_ cafe, Debili fun- 
damento fallit 
opus. 2 R. 3. 
ä 


felony. But otherwiſe it is if he be attainted uf 
by twelve men, for then the feoffee ſhall not f 
"Sine of of the offence, but of the time only. 

Pl. com. f. 390. 


Thomas White the lord maior of London, and to divers 
3 that er Sir Robert Dudley knight, 
Marie was indicted of high treafo e T 
8 ed of high treaſon before Thomas duke of Nor 
point 22 Afl. 
but the indictment was taken but before 8 of them on! 
to them or any four of them, authority to receive the 
taken before 15 commiſſioners, and to proceed therenpon as pe. 
Clall juſtices of oier and terminer, &c. By pretext whereof the 
piroceeded: and upon the confeſſion of the ſaid Sir Robert Dud. 
ley, gave judgement againſt him in caſe of high treaſon. * In this! 
caſe it was adjudged, that Sir Robert Dudley, then earl of Leic. 
_-might falfifie the ſaid attainder by plea, becauſe it was void, and 
o coram non judice + for that the ſaid latter commiſſioners d had nd 
Power to proceed upon an indictment taken before 8, but before 
1 5 ne 3 eee was void, and toram non judice: for 
. whereſoever the ement is void or coram non judice, the party is 
Fi Ne. en. net driven to Judgement is void or coram no judice, the party i 
18 E. 1. Rot. 11. 
non fudice. In which cafe the party forfeiteth neither lands nor 
goods. By which caſe it appeareth how neceſſary it is for judges, 
: iis caſe eſpecially in caſes. of treaſon and felony; to look into the whole 
| temps E. I. tit. | 
leſt they give an unlawfull and unjuſt judgment, by means whereof Y 
"the: party may , v pon nn won nnd 


acceſſory, for receiving him. A fled and was attainted of the 


holden of C) was arraigned upon the indictment and found guilty } | 


ſhall inherit by e | 0 | - 
mat who pleaded the outlawry of the principall, and the attainder of 
the acceſſory, his ſeaſon in fee, and the execution, and his entry 4 
lord by eſcheat. 4 The plaintife ſhewed the reverſall of the out. 
lawry by the principall, and his acquittall by verdict and judge. 


ſerve theſe five concluſions. 1. * That the attainder of the acceſ- I 
5 fſory hath a kinde of dependancy upon the attainder of the age f 
pall. For it is a maxime in law, that the acceſſory ought not to o 
put to anſwer before the principall be attainted; and by the . 4 
Mall: and acquitall of the principall, the dependant judgement 


acceſſory 1nay be falſified and avoided by the heir by plea, 12 3 
not driven to his writ of error; for that the attainder of the dec. 
ſory is by matter in law avoided by record of as high n 


on a verdict given 
lſifie by traverſing 
Where the caſe in effect is, that 19 Januarii amo 1 Marie 

commiſſion of oier and terminer in London was directed to br 
others, - 
9 Jannarii ann 1 
and 14 others commiſſioners of oier and terminer in the county of 
Norff. (where in truth that commiſſion was directed to fo many} 

any, 


Y) granting] 
indictment 


not driven to his writ of error, but may falſifie the attainder by 
plea, ſhewing the ſpeciall matter which proveth it void, or can 


record, and the proceedings thereupon, before they give judgement, M 


A and B were indicted, A as principall of felony, and B 2 


felony by outlawry. B the acceſſory (being ſeiſed of lands in fee MW 


by verdict, and had judgement, and was hanged: C the lord en- 
treth as lord by eſcheat: A the principall reverſeth the outlawry, 
and to the felony pleaded not guilty, and by verdi& was found not 
guilty, and thereupon was by judgement acquited. The heir of h, 
brought an aſſiſe of mordanceſtor againſt C the lord by eſcheat, | 


ment, whereupon the lord demurred in judgement. And it was 
adjudged that the plaintife in the writ of mordanceſtor ſhould " | 
cover againſt the lord by eſcheat. Upon which judgement we . 


. . 4 Se J 
againſt the acceſſory cannot ſtand. 2. f That this attainder of tue 


ature 25 
the 


| Cup 104. Of | Falſifying of Attainders. 


the attainder of the principall was. For in this caſe it is impoſſible 


1+ there ſhould be an acceſſory where there was no principall, of 
Re wy: 3. That the eſcheat of the land lawfully once 


reſted ſhall by this matter ex po? facto, be deveſted. 4. Though 
there were no immediate diſcent to the heir, yet upon the judge- 


ment of the acquitall of the principall the writ of mordanceſtor 
vas maintainable. Laſtly, that albeit the attainder of the ac- 


ceſſory is avoided by judgement of law, yet the lord by eſcheat 
remain tenant of the land, until it be evicted from him by 


\Rion or entry. And, ſo it is if the principall be attainted of 
felony, and after the acceſſory is alſo attainted, if the principall re- 


CI 


WL. 44% 


verſeth his attainder by writ of error, the attainder of the acceſſory 


dependant thereupon is reverſed, 
due form of law, and after this treaſon or felony is pardoned by 
a general pardon; hereby the foundation it ſelf, viz. the treaſon 


4 A man commits treaſon or felony, and is thereof attainted in 


| or felony being by authority of parliament diſcharged and par- 
doned, the attainder (being builded thereupon) cannot ſtand, but 
may be falſified and avoided by plea, for he hath no other remedy 


by writ of error or otherwiſe. _ 


out the childe, and thereupon bailed him untill the next aſſiſes. 


e preſumption : and ſecondly, to the innocent and true man, 


4 the uncle did, 1 


Dier 20 Eliz. 
135. lib. 6. fo. 
13, 14. in Arun- 
dels caſe. _ 


In the county of Warwick there were two brethren, the one 
| haring iſſue a daughter, and being ſeiſed of lands in fee deviſed 
the government of his daughter and his lands, untill ſhe came to 

her age of ſixteen years, to his brother, and died. The uncle 
brought up his niece very well both at her book and needle, &c. _ 

nd he was about eight or nine years of age: her uncle for ſome 
offence correcting her, ſhe was heard to ſay, Oh good uncle kill 

me not. After which time the childe after much inquiry, could 
not be heard of: whereupon the uncle being ſuſpected of the 
murder of her, the rather for that he was her next heir, was upon 
examination anno B Fac, regis committed to the gaol for ſuſpicion 

of murder, and was admoniſhed by the juſtices of aſſiſe to find 


againſt which time, for that he could not finde her, and fearing = 

what would fall out againſt him, took another childe as like unto 

ter both in perſon and years as he could find, and apparelled her — 

| like unto the true child, and brought her to the next aſſiſes, but 

| Upon view and examination, ſhe was found not to be the true child; 

ad upon theſe preſumptions he was indicted and found guilty, 

lad judgement, and was hanged. But the truth of the caſe was, 

that the child being beaten over night, the next morning when ſhe = 

Hould go to ſchoole, ran away into the next county: and bang 8 

vell educated was received and entertained of a ſtranger: ane 

when ſhe was fixteen years old, at what time ſhe ſhould come to 
and, ſhe came to demand it, and was directly proved to be the 

me child. Which caſe we have reported for a double caveat : 

iſt to judges, that they in caſe of life judge not too haſtily upon 


F W never ſeek to excuſe bimſelf by falſe or undue means, leſt _ 
toy he offending God (the author of truth) overthrow himſelf, 
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232 ok Falfthing of Attzinders, Cp. b 
| | | Falſify ing | conc ering Goods. 


Bract. lib. 3. f. If A be indicted before the coroner for the death of another and 
128, 129. a. that A fled for the ſame; hereby are all the goods and chatte of 

: 8 A forfeited which he had at the time of the verdict given; and 

: 3 E. 4. Forfcit this cannot be falſified by traverſe. For if the party be arraigned 
235. 22 Aff. 96. upon the ſame indictment before juſtices of gaole delivery, and is 
__ 13 H.4. 13. by verdi@ acquitted of the felony, and that he did not flee for the 
44 H. 5. 18. fame; yet he ſhal forfeit his goods and chattels, but yet, - ſuch 3 
Fugam fecit may be falſified by matter in law; for if the indict. 

d 3 FE. 3. cor. ment be void or inſufficient, there is no forfeiture. b But it 2 
296. & 34 man be indicted before juſtices of oler and terminer, and is ac- 
2 quited by verdict, and they finde further that he fled for the ſame, 
his goods are forfeited which he had at the time of the verdict 
442 F. 3. 26. given; © and it being alſo found in particular what goods he then 
= eee Fad, that may be traverſed by any that had property in thoſe 
"_— e FFF 5 
leyy. There is alſo a fugam fecit in law. 4 As if a man be indicted 

4 27 Aſſ. p. co. Or appealed of felony and proces continued againſt him, upon his 

41 Af, p. 13. default of appearance, and an exigent awarded againſt him, where- 
44. Aff. p. 16. upon he appeareth, albeit he be after acquited of the felony, yet 
. => $. 16. 7310 "IF Spode and chattels are forfeited by the awarding of the exi- 
enen caſe. anon this Aran cl th law. - * Yut this: may de falffied' 
"© Bea 13, 3 f. ent Upon als fugam fecit n f 1 bei ff, 

' 329. 2.43 E. 3. matter in law: for if the indictment or writ of appeal be inſuff. 
18.7 E. 4. 17. Cient, or error be in the proces or exigent the ſame may be avoided 
a. per Cheke. 45 by exception, and no forfeiture of goods. And there is no book 
Al. p. 9. Stanf. to warrant the opinion of juſtice Stanford & in this caſe: for in 43 
MW 3 E. 3. the originall writ was good, quod adnoto, non ut arguan, ſed it! 
= It. <4 3 4 ipſe arguar. And alſo by matter in deed or record he may excuſe 
ibid. 19.223. his abſence, as if he were in priſon or beyond the ſea, at the time! 
45 E. 3. Al. 9. of the exigent awarded, or if the king before the exigent doch 
XE. 2. cor. 406. A is indifted of petit larceny, and upon his trial is found | 
lot guilty, and that he did flye for the ſame, he ſhall forfeit his 
goods. And fo it is if an exigent be upon ſuch an_indicme 

awarded againſt him: but he may falſifie the ſame to free hum 0 

the forfeiture of his goods by ſuch means as is aforeſaid, See the 

firſt part of the Inſtitutes, ſect. 745. fol. 391.2 


e eges vitam weſtram ( generoſa juventus) 2 


Meint, que ſunt fugienda, ſequendag; moron. | 


CAP 


Cap, 105. bf Pardons, 


ESA ov. 
OF-PARDONS.. 


u E have ſpoken of the rovall and eſtabliſhing vertue of 
W juſtice: royall and eſtabliſhing I ſay, becauſe jHitia fir- 


-matur folium, by juſtice the royall throne is eſtabliſhed. 


We are now to ſpeak of his mercy : for the fame Holy Spirit 
faith, Miſericordia et veritas cuſtodiunt regem, et roboratur clementia 


js his throne ſtrengthened. And hereupon is the law of England 


grounded. Nen folum ſapiens debet eſſè rex, ſed et miſericors, ut cum Brad. lib. 24 fo. 
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Prov.-26; 14. - 


ſapientia miſericorditer fit juftus, &c. Quibas tamen et qualiter eft mi- 
ſerendum, doceant eum merita vel immerita perſonarum, c. Of this 


royall vertue we ſhall ſpeak the more willingly, for that (as it hath _ 


appeared before in the chapter of Sanctuary) all ſanctuaries and 
es of refuge for ſafegard of life are taken away. And where 


rafton in the ſame place ſpeaking of the kings mercy faith, Nikil 


tom proprium eft imperii quam legibus vivere, it is to be obſerved, that 


the lawes of this realm have in ſome ſort limited and bounded = 
the kings mercy, as ſhall appear hereafter. And for as much 
as his mercy is conveyed unto his ſubjects by his pardons, we 


ſhall now ſpeak thereof, being led thereunto by the book in . VC 
a faire juſtice et grace; juſtice in execution des leyes, c. et grace dle VNV 
„ ̃ . "97; YT 


9 E. 4. where it is holden a che/cun roy appent per reaſon de ſon office 


granter pardons, So. A . CS CT ali uf airohwnn,” 

A pardon is a work of mercy, whereby the king either before 
attainder, ſentence, or conviction, or after, forgiveth any crime, 
offence, puniſhment, execution, right, title, debt or duty, temporall 
orecclefiaſticall ; d all that is forfeited to the king by any attain- 
der, &c. he may reſtore by his charter: but if by the attainder the 
now be corrupted, that muſt be reſtored by authority of parlia- 

We call it in Latin perdonatio, and derive it d per et dono : per is 
 Prepoſition, and in the Saxon tongue is for, or vor: as to forgive 
 throughly to remit, and * forethink is to repent, and forbear is 
lo bear with patience, as it is ſaid, leve ft ferre, perferre grave. 
| - All pardons of treaſon or felony are to be made by the king, 
and in his name only, and are either generall or ſpeciall. All par- 
ons either generall or ſpeciall, are either by a& of parliament 
(uhereof the court in ſome caſes ſhall take notice) or by the char- 
oof the King, (which muſt always be pleaded.) And theſe 
. are either abſolute, or under condition, exception, or qualifi- 
don: for ſome of thoſe pardons laſt mentioned the party may 


15 a unt of allowance, or take an averment in certain caſes, in 
lier the party may be aided by averment only, where no writ of 


alowance doth lie. Kt = 3 
2 firſt of generall pardons. Generall pardons are by act of 
"arent, if any of theſe pardons be general and abſolute, the 

| e T3. | court 


Clementia, ca. 


24. Remiſſius 


imperanti me- 
lius paretur. 


d See the firſt 
part of the Inſt, 
fect, 3. 9-3... - 
and ſet. 646, 
647. See after 
cap. Reſtitution, 
„„ 
R. 2. nd. 11. KS. 
7 H. 8. cp. 
4. Hil. 29 B. 1. 
coram rege He= 
ref. Jo. fil. Phi- 
lippi Perpoint. 


1 H. 4. fo. 37. 
17 H. 6. pro- 
we. 03 


28 H. 8. Dier 


28. 3 Mar. ibid. 


200. 26 H. 8. 


Prov, 20. 28. 
hraws ejus. Mercy and truth preſerve the king, and by clemenexgg 


[24] 


11 H. 1 


— 


3 
x 


% _ _ -- or G ir 


fo. 25 The {is court muſt take notice of them, though the party plead it not, bye | 
5 would wave the ſame. But in theſe dayes the generall pard 7 
. have ſo many qualifications and exceptions of x” ine and thi = 
75 H.6. nu. 31. and of perfons alſo, that the court cannot take notice of they? 
33 8 au. neither can the party take benefit or advantage thereof unleſſ he 
EW plead it : and for that it may concern the ſafety and quiet of ma , 
f ſubject, we n adv the form of the pleading of a genen 
bis is put but pardon, and have it ſet down here in Latin: but if the offence be 
for an example, objected in the ſtar-chamber, or any other Engliſh court, th * 
but care muſt be inuſt be pleaded in Engliſh. Cf! TY 


taken, that what BY Fr 5 „ as Les ri 
_ 5 r 4 f pen x per B. attarnatum fuum venit, Sc. (or in propria perſona) 
nn. OS minus Jacobus rex nunc ipſum A. occaſione premiſſa im- 
| the firſt claufe of Pelere ſeu occa/ionare non_debet + quia dicit, quod per quendam attum in 
the pardon of parliamento dicti domini regis nunc tent apud Weftm' in com Midd mn | 
e e er eue ; gulf emer fol ü , 
For the expoſi- fit wes N e em par iamenti, a quod omnes et fingul, ſubditi dif: | 
"tow of general! on In os ſpirituales, quam temporales hujus regni Augliæ, Wal. 
| words, ſee L. 5. lie, inſularum Fernſey, et Garnſey, et ville Barwic, heredes, ſucceſ. 
: 28 e us * , er, et adminiftratores ſui, et eorum quilibet, ac omnia et fi. 
© Bn ewe 67 aliguo modo corporata, civitat', Burgi, comitat', riding, hun- 
>: ad. all, rape, wapentag, vil, villat', hamlet" et tithing, et erun 
| Drywoods caſe. guilibet, ac ſucceſſor, et ſucceſſes eorum, et cujuſlibet eorum authoritate | 
8 3 2 e of ans li _ acquietarentur, perdonarentur, relaxarentur, et ext- | 
eng Wore” ur vag d Gum dominum regem, heredes et ſucceſſores fuus et 
FR OM 4 omnibus prodittonibus, feloniis, offenſis, content, 
_ caſe. Li. 6. f. 13. 77 anſgreſs , intrationibus, infuriis, deceptionibus, malegeſturis, fortsface 
bd. Li. Keylw. Turis, penalitatibus, et ſummis pecuniæ, penis mortic, pœnis corporalibus, | 
2 15 2 Z 2 3 ny of generaliter de omnibus aliis rebus, caufis, querelic, eli, 
FTC o ues as a neque forpris\, que 
e i um dominum regem aliquo modo, ſeu per aliquem modum perdonart | 
„  potuerunt ante et uſque nanum diem Novembris tunc ultim' præterit ante | 
C ON, FOO, a SON ae, CO pon 
ments (as you eg 5 10 comitat”, riding, hundred, lai, db, 
peerceive) may be GLAS » ville, wvillat', et tithing, vel aliguorum aliorum prout in aflu | 
h taken without predifto plenius continetur. Et idem A. dicit quod * offenſa pradifta 
- 2 is 7 verſus | igſum in forma predieta objeeta non eft in act preeditfo ex. 
— H. 7, B. ** 1 negue forfr ata. Et quod ipſe eſt et tempore editionts actus pre- 
F uit ſubditus et Iigeus dift domini regis nume natus ſaib obellientia 
| Trollops caſe. aa, videlicet apud Weſtm" prædict', quodgue ipſe non ef aliqua p. 


Vid. J. 6. fo. 13, ſona in atu predie except” neque forpriſat'. Et hoc paratus eff wei 
DE 4 * ficare, unde non intendit quod dictus Aominus rex nunc ipſum A. occaſint | 
£ 3 en F ok miſſa impetere ſeu occaſionare velit, unde petit judictum. Et quod | 
ee trſe de præmiſſis predift” exoneraretur, et quod generals pardonatio pre- 
3 Alicta ei allacatur, Oc. See before cap. of Falſifying of Attainders. 
| od 1 me. Buy the generall pardon of 28 El. all felonies are pardoned, bur- | 
r glary excepted. Hil. 20 El. it was reſolved by all the juſtices, 
22” that a man being attainted of burglaty was excepted, for the bur- MW 

- glary remains, and is made more apparant by the attainder, and the Wl 

 6ffence of burglary is the foundation. J 

The moſt benefictall generall pardons for the ſubject were th0'© 

of the fift, and thirteenth years of the reign of queen Elizabeth, 3 

by compariſon of thoſe. with others, will to the judicious redet 

| eafily appear. The beſt generall pardon in all king James tine 

was that of the 21 year of his ren, as by comparilon — 


Cap. 18. Of Pardons. 


+ 


with any of his former, will evidently appear, and were too long : 


here to be rehearſed. FFC 
And now of particular pardons. No particular pardon, be it at 
the coronation e any other, of any offence or offences whatſoever, 
that is abſolute Without any * condition, &c. need any writ of al- 
lowance, but Wien the pardon is conditional by force of the act 
of 10 E. 3. cap. 2. there a writ of allowance out of the chancery 
teſtifying that the condition is performed, viz. ſurety found accor- 
ding to that act may be had, or the party may plead the finding of 
ſiurety, &c. and vouch the record. e 3 BOTS 
Tube moſt large and beneficiall pardons by letters patents, that 
ye have read, and doe remember, were that to William Wickham 
biſhop of Wincheſter (for good men will never refuſe God and 
the kings pardon, becauſe every man doth often offend both of 
them) and that other to Thomas Woolſey cardinall, which are 
learnedly and largely penned. ES NW 0 TD ors 
hut let us turn our eye to ancient charters of pardon, and con- 
/R ⁵⁰ St Ru, 
Es dwardus Dei gratia rex Anglie, dominus Hiberniæ, et dux Aquit', 


ennibus balivis et fidelibus ſuis, ad quos preſentes Ire. pervenerint, ſalu 
tem. Sciatis quod pro bono ſervitio quod Joliannes Claumprona de 855 - 
Thornton in Piclerings, in partibus Scott nobis Fmpendit, perdonavimus © 
£ lt appeareth by 
the record that 
he killed per 


ei ſactam pacis noftre, que ad ns pertinet * pro norte Jabellæ, quon- 
dam uxvris ſuæ, unde indictatus eſt, et firmam pacem nofiram ei inde 


 concedimus. La tamen quod flet recto, fi quis verſns eum inde loqui vo- 
 terit, In cuius rei teſtimonium has literas noftras fieri ficimus patentes. 


Lie me ipſo apud Roukeſburge, nono die Febr. anno reg ni noftri trice- | 
LIadwardus Dei gratia rex Angliz, dominus Hibernie, et dux Aqui- 


tan, omnibus balivis et fidelibus ſuis, ad guns pr& ſentes literæ pervenerint, 


altem. Sciatis quod pro bono ſcrvitio quod Gall. filius MWarnum in par- 


tibus Scotiæ impend t, perdonavimus erdem Galfro. ſectam pacts 10 r 


| que ad nos pertinet, de homicidiis, roberiis, Iatrociniis, fractionibus domo- 


um, feloniis et aliis rranſgreſionibus contra pacem nram. in reg uro. 
fattis, mide indiftatus eft, et fomiliter tranſgreſſionem quam fecit ab 


eccllſſa de N. afford, in quia aliquamaliu pro timore inimicorum ſuorum ſe 


Hil. 26 E. 3. 
Coram rege rot. 


21. Wihef, WR 


3 H. 7.7.2. 

this ſtatute ex- 

pounded, and 
this act extend 
to felony, and 


not to treaſon. 
Rot. pat. 21 Jus 
lit anno 1 R. 2. 
Rot. pat. 12 Feb. 

21 H. 8. great 


offences need 


great pardons, 
little offences are 
ſoon forgiven. 


Hil. 29 E. 1. 
Coram rege 


Hereford, 
Johannes fil. Ph. 


infortunium. 


ram Hugone de 


Braund, et lo- 
hanne Neprunt _ 
die Jovis prox- _ 
im* poſt clauſs. 


Paſc. anno 
25 E. 1. 


tenuit fugiendo, et ſe ſecundum legem et cunſuetudinem regu noſtri Juſti- 


ciar non permittendo, et etiam utlagariam, fi qua in ipſum ( occaſtone 


Fuerit promulgata, et fr mam pacem noftram ei inde conced:mus. 460 
amen quod ſßes recto in curia noſtra, fi quis verſus eum loqui voluerit lle 

*. * 24 8 a n AY TE. & 8 | {5 L ü ; * 2 0 1 . : x 
homicidiis, roberits, latrociniis, fractianibus, felonirs et trans reſſronibues | 


. tredifits. In cujus rei teftimonium has literas noftras fieri feeimus pa- 


enten. Tefle ne 19% apud Linũſcu vice/imo ſecundo die Januar ti anno i 


Vini noſeri tricefimo, per breve de privato figillo. 


It appeareth by this record, that the taid Jeffry was indicted fr 
the death of a man, and of divers burglaries and felonies, and 
being thereupon arraigned prayed his clergy, /e ſalvo fibi privilegio 


Clericali poſuit fe ſuper tatriam, and was found not guilty, &. in 


the proceeding whereof there was maniteſt error, and obtained the 


ad pardon. Herein divers things are obſervable: firſt, that the 
Pardon is de homicidvis, aud not de murdris, neither have we ſeen 
any pardon of murder by any king of Enpland by expreſſe name. 
Secondly, by theſe · ancient words the king doth pardon ct am paces 
rd, que ad nos portinet de homicidiis, Cc, et firmam pacem nofiram 


For this word 
homicide, fee in 


the chapter of 
Murder. See 
HII. 31. E. 3. 
Coram rege rot. 
7. Northumb, 


2 2. 4. 28. | 


2235 


N Delib. gaolæ de : 1 
Windeſſore, co-— 


44:08 
. 


5 4. b. mile. 


4379. Vaughans 
Caſe. Li. 6. fo. 
13. Caſes de 


a beris ejus, Sc. 
2 E. 3. e. 2. 


A . . es. 13. 
Rot. Par. 13 E. 3. 
e 
„e 
ESE Trin. 30 E. ES 


rege London, 
anno 29 E. 1. A. 
Pardon of death, 
dd inflantian 
Juohan. Bute- 
cCourt. Mich. 
33 E. 1. coram 
rege Ro. 65. a 
pardon ad requi- 
ſitionem H. de 
Bohun, count. 
Heref. & Eſſex. 
4 13 R. 2. ſta. 2. 


EA. 6.9 F. 4. 
„„ 


18 H. 6. 20. 


- 


235+ 


8 $H.4. fo. 22. 


35 H. 6. 1. a. 
„ . 4.210. © 
1 Li. 6. 1 79. I, | 


8. 68. Lib. 


fo. 187. 2 R. 2. 
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. * Pl. com. 55 
4601. Coles caſe, 
3H. 5, . 21. 
Quuatermains 

e caſe. Li. 5. fo. 


arddon. 


Rot. 2. COram 7 


c. 1. 16 R. 2. 


e 1E. 3. f. 24. 
4 E. 4. fo. 10. 


Li. 6. fo. 15. jmes) 
; + 4» „ 0. — 1 , oy 
Biting chief Haufe, to diſpenſe with any of theſe ftatutes, but of late f 


el inde concedimus. This ſea pacis is by indictment, which is the 
kings ſuit, and, as it were, his declaration. Thirdly, that the kin 
of ancient time did not pardon homicidium, Oc. but feftam a, 
moftire quæ ad nos pertinet de. homicidiie, Ec, yet when he pardoned 
and releaſed the ſuit or mean, viz. ſectam pacis, c. the offender | 


was diſcharged of the homicide it ſelf, in diebus illin but at this 
day the offence it ſelf is pardoned, which is the ſureſt way, 
The king brought an action of debt upon an obligation, the 


_ defendant pleaded non of fafum and at a nift prius it was found 


the deed of the defendant ; and before the day in bank, the king 


_ pardoned the defendant all debts, querels, & c. and after the ng 
_ Keylw. 8 H. 8. 


and pleaded the pardon, and it was adjudged that in the kings caſe, 
he might plead the ſame, though he had no day in court, becauſe 


had judgement, and ſued out execution, and the defendant came 


he could not have an audita querela, or a ſcire fac“ againſt the king, 
and therefore if he could not plead it, he ſhould be without remedy, 
but againſt a common perſon he could not plead it, becauſe he 
ought to have an audita querela, or a ſcire fac. And in this caſe 
it is obſervable, that albeit by the judgement a new title to the ſaid 


debt is accrewed to the king of record after the pardon, the ob- 
ligation at the time of the pardon being but a matter in fact, yet 

for that the obligation was the * foundation of the debt, and the 
matter whereupon judgement was given, and by the pardon the 
3 debt due by the obligation was extinct, the judgement thereupon 
20 El. Dier 135. I 
."Bxod. 21. 12, 


cannot bind, but is to be avoided by pleading the pardon. 
8 . 2% I4. Deut. 19. 


What things the king may pardon, and in what manner, and 
what he cannot pardon, fallzth now to be treated of. 
A2In caſe of death of man, robberies, and felonies againſt tie 
2. peace, divers acts of parliament have reſtrained the power of 
74+ granting charters of pardons. Firſt, that no ſuch charters ſhall be 


granted but in caſe where the king may doe it by his oath. de. 


condly, that no man ſhall obtain charters out of parliament, and 


accordingly in a parliament roll it is ſaid; [for the peace of the 


land it would much help, if good juſtices were appointed in every 
county, if ſuch be let to mainpriſe doe put in good ſureties, as 
eſquires or gent. and that no pardon were granted but by Parla- 
ment.] Thirdly, for that the king hath granted pardons of felo- 


nies upon falſe ſuggeſtions, e it is provided, that every charter of 


felony. which ſhall be granted at the ſuggeſtion of any, the name 3 
of him that maketh the ſuggeſtion ſhall be compriſed In the as 1 
ter, and if the ſuggeſtion be found untrue, the charter ſhall be di- 


allowed. And the like proviſion is made by the ſtatute of 5 H. +. 


cap. 2. for the pardon of an approver. 


4 Fourthly, it is provided that no charter of pardon for on = 
treaſon, or rape, ſhall be allowed, &c. if they be not ſpecthied 1 | 
the Rune . ĩͤ E:-: 2 


. : 


Before this ſtatute of 13 R. 2. by the pardon * of all felonies 


| treaſon was pardoned, and ſo was murder, &c. f At this day by | 


the pardon of all felonies, the death of man is not pardoned. 


| Theſe be excellent laws for direction, and for the penn 
realm. 8 But it hath been | concelved, (which we wil not q | 


tion) that the king may diſpenſe with theſe laws by 2 5 * 
be it generall or ſpeciall, (albeit we find not any ſuch clauſes 01 97 | 


* 


op Aw , 


theſe ſtatutes are. excellent inſtructions for a religious and prudent - 
ling to follow, for in theſe caſes, ut ſummæ poteflatis regis eft: poſſe 
aum velit, fic magnitudinis eft velle quantum poſit. Hereof you 
may read more in jultice Stanford, lib. 2. cap. 35. in divers places 
of that chapter, of his grave advice in that behalf. Moſt certain 
it is, that the word of God hath ſet down this undiſputable generall Rae 
ule, Þ Quia non profertur cito contra malos ſententia, filii luminum ſine h Ecclef, 8. 11. 


OP hag re” oem; A er ans <= a _ 3 2 

* * = . ED . . ERS. oo 

; 8 =_ A 
: - — 3 


D ng 


0 


more allo perpetrant mala. And thereupon the rule of law is 
grounded. © Spes impunitatis continuum affetium tribuit delinguendi. 1 Meg 
1 | laledictus eſt 


75 venie facilitas incentivum eft delinguendi. This is to be added, M. | 
that the intention of the ſaid act of 13 R. 2. was not that the king % Pecat * 
ſhould grant a pardon of murder by expreſſe name in the charter, | 
but becauſe the whole parliament conceived, that he would never 
_ pardon murder by ſpeciall name for the cauſes aforeſaid, therefore 
was that proviſion made, which was (as in other caſes I have ob-a 
ſerved) grounded upon the law of God, Quicunque effuderit huma- Geneſ. IS A 
mum ſanguinem, fundetur ſanguis illius; ad imaginem quippe Dei creatus Num. 35. 333. 
| eff lomo. Nec aliter erpiari poteſt, uiſi per ejus ſanguinem, qui alterfus 
ſauguinem eſfuderit. And the words of every pardon is after the 
rec tall of the offence, Nos pietate moti, Oc. See before in the chap- 
ter of Murder, and in the ſecond part of the Inſtitutes, ſtat. de 
Glouc. ca. 9. and the Regiſter, fo. 309. pardon of the king, 2 
| Rs per infortunium, ſe defendendo, vel per Iunaticum, vel per fu 
By the ancient and conſtant rule of law, Nen potuerit rex gra- Brad. „ 
uam facere cum injuria et damno aliorum ; quod autem alienum eff, dare 12 
%%% 
In an appeal of death, robbery, rape, &c. the king cannot [2371 
Eu the defendant, for the appeal is the ſuit of the party, to 77 Re S 2 1 
bave revenge by death: and whether the defendant be attainted n oo 
Judgment, & c. or by ontlawry, the pardon of the king ſhall not Pier 133. 
_ diſcharge the defendant.  * In an appeal, the defendant wages bat- * 2 E. 3. Cor. 
tail, the plaintif counterpleads, for that the defendant brake pri- 134. 
bon, if the king pardon the. breaking of priſon, the counterplea 
fails: note the breaking priſon is a collateral act: and yet in di 1 
vers caſes at the only ſuit of the party, when the defendant either r 
by the common law, or by any ſtatute (beſides the reſtitution, or 1 
dammage of the plaintif) is thereby alſo to have an exemplary pu Wo 
nihment, the king may pardon the fame. For example, in an at- 13 E. 4, 5. 4 
ant by A. againſt the party, and the petit jury; againſt the party 
do have reſtitution, this the king cannot pardon: againſt the petit 
Jury, by the common law that they ſhould loſe Iiberam legem, 
their wives and children caſt out of their houſes, their houſes _ 
| Valted, their trees proſtrated, their meadows ploughed up, their | 5 
goods and chattels ſeiſed, and their bodies taken, this the king 
may pardon, becauſe it is a puniſhment exemplary to deter | | 
Oh, and tendeth not to the reſtitution or ſatisfaction of the 
Plaintif. 5 e | EY VVV | 
No to take an example upon a ſtatute: De prerit maſenlis fue W. 2. 8 
ft wmellis ( quorum, maritagium ad aliquem pertizeat) raptis et abdutfir, anno 13 E. 1. 
Ville qui rapuit non habens jus in maritagis, licet poſimodum refiituat © 
- Puerum non maritatum, vel de maritagio, Jatigfecerit, puniatur tamen 
pro tranſgreſſione per priſonam duorum annorum. In this caſe the party 
being fatisfied, the king may pardon the impriſonment by two _ 


= DN abhorre, and that nulli magis tueri rempublicam creditum eff quam 
per Forteſcue. 7&1) is given to the king only, for redreſſe, and reformation 
37 H. 6. 4. b. thereof, but the king cannot pardon, or diſcharge either the nu- WF 


Pl. com. 487. in ſance, or the ſuit for the ſame; for, as Bracton faith, Nor poterit rex WM 


cc 
years, for that was added as a puniſhment exemplary, puni af 

Ss And this doth notably appear by a charter of g on which, ky.” 
Fasc. 348, x, E. 2. made after this ſtatute. Rex de gratia ſua ſpecial perdmas; 
Coram rege Rot. Godithe, que fuit uxor Roberti de N. aldiſch, id quod ad ipſum pe wines 
nin 4. 4 e , quan inſe Goditta fecit Apathe, que u. file 
s.. d - de Waldiſch de Elam, rapiends et abducendo Johamem fil er heveden 
ce RO Johannis de Waldiſch infra ætatem exiſtentem, cujus maritag ad ipſam 


of the Inftitutes, Agatham pertin', unde ipſa Goditha coram domino E, quondam rege 


W. 2. en. 33. Angliæ patre ipſius regis convitta fuit, et per confiderationem cur dicli 
Paeauͤatris priſonæ adjudicata per biennium ibidem moratura, et etiam tem. 


Nota de "lf pus impriſonamenti quod adhuc reſtat de biennio prædicto. Ideo vult idem 


„ quod ud regein © ex quod prefata Goditha * de es quod ad ipſum pertine! pro tranſoreſfine 


r prædicta fit quieta, et quod a priſona prædicta, fi pro eo quod ad iſm 

OY = regem inde pertinet, et non alia de cauſa detineatur in eadem, delibere- © 

Anno 1 F. 2. tur. Tefte rege apud Weſim' 8. die Maii anno regni ſui primo. Iden 
/ Goditha inde quieta quoad hoc, quod ad dominum regem inde per. 


tinet, Sc. 


Mulgraves caſe. 16 El. Dier 323, Taverners caſe. 
„ + | 
Coram rege in 


a, © Inter 


_ Buggins. 


r at the ſuit of the party plaintif in the appeal, but it is a col- , | 
kruesd. 25 K. 7. lateral. and exemplary puniſhment inflicted by the ſtatute of 4H. 7, | 


3 E. 3. Aff. 445. the ſuit (for avoiding of multiplicity of ſuits, which the laws 


| Nichols cafe. gratiam facere cum i 
1 | | Verl. finem. . 


. 4E. 4. fo. 4. 1 2. | 


11 Hl. 4. 43. ; 


* 8 * c 45 


3 H. 7. 10. b. fore the peace be broken, the king cannot pardon or releaſe the re- 
bekefit and ſafety of his ſubjects. 

TS $+ 

r 


&c. in fine. brought, the king may diſcharge the whole, (* unleſſe it be pro- 


23 H. 8. c. 12+ vided to the contrary by the act) 
r 


| . . 9” ® . # 8 ; ur- 
an action or information originally for his part only, but muſt p ſue 


See more of this matter, 3 El. Dier 201, 202. 9 El. Dier 261 | 


Ihe defendant in an appeal of murder upon not guilty pleaded, 

appeal de mur- Vas found guilty of manſlaughter : and it was reſolved by the juſ. 
tices upon conference between them, that the queen might par-. 

Sbugborough & don the burning of the hand, for that is no part of the judge- 


In ſome actions wherein the ſubject is ſole party (as appeareth by WM 
that which hath been ſaid) ſome things the king may pardon: ſo on WM 
the other fide, where the king is ſole party, yet ſome things 
8 there be, that he cannot pardon. As for example ; for all com. 
mon nuſances, as for not repairing of bridges, high- ways, &c. 


Nuria et damno aliorum. See Glanvill li. 7. cap. 17, | 


- [238] Ihe cuſtomer albeit the bond and ſurety be made to him for 
. 2 , the importing of bullion according to the ſtatute of 14 E. 3. cap. 1. 
yet cannot he releaſe it, quia pro bono publico. If one be bound in a | 
recogniſancę, &c. to the king to keep the peace againſt another by = 
37H. 6.4. b. name, and generally all other lieges of the king; in this caſe, be- 


 cogmifance, although it be made onely to him, becauſe it is for the 
| After an action popular be brought, tam pro domino rege, quam 115 =_ 
1 ſeipſo, according to any ſtatute, the king cannot diſcharge but his WM 
See before ca. 88. | 22 Ne of becauſe by the 
CO ” own part, and cannot diſcharge the informers part, r Se 
Againſt veaa- 7 . a „ before action 
tieus relators, bringing of the action he hath an intereſt therein: but before a- 


becauſe the informer cannot bring 


(ap. "Es Of Pardons. 


no cannot diſcharge the ſame. 0 OY? Fo 
bo fois in be, though exhibited by the party, are 
- formations for the king, and the king may pardon them, but after 
judgement (and dammages, if any be given) and coſts taxed, the 
king cannot pardon them. 1. 4 ; 8 | . 5 ö | NM 2 

And that party which informeth not the king truly, is not 
| porthy of his grace and forgiveneſſe, and therefore either ſunpreſſio 

eri, or expreſſo falſi doth avoid the pardon. e I | 
- » A man commits felony, and is attainted thereof, or is abjured 
for the fame, the king pardoneth him the felony without any men · 
non of the attainder, or abjuration, the pardon is void. © But if a 


burglary be excepted, as before is ſaid. TN 
The king pardoneth to A. a felony. whereof he ſtandeth indicted, 


ry oo in 29 Aſſ. pl. 38. 46 E. z. 33. Pl. com. 3 


io concl 
ive or 


7 ” : « 


re the ſtatute : and if the action be given to the party grieved, the 


238 


Lib. 5. fo. 50. 
Buggins caſe. 
Eodem li. fo. 51, 
Hals caſe, 


a Prov. 20. 28. | 


Miſericordia et 
veritas cuſtodi- 


unt regem. 
dg E. 4. 28. 
19 E. 3. Cor. 


124. 6 E. 4. 4. 


per Cheke, 


11 H. 4. 16. 


e Lib. 6. fo. 11. 


9H. 3 . 


F. N. B. 269. 


0 E Die, 236  -: 4 
I. 6. fo. 13, 14. 
Ln Ll. 5. fo. 51. 
tence, The king may alſo pardon piracy upon the fea; but by . 
| Mic. 37 & 40 
El. Reſolution 


Hals caſe. 


F. x. B. 5j. 


of the juſtices 


29 Aſſ. pl. 38. 


concerning par- 
dons and licences 
of alienation _ 
and the pleading _ 
of them, &c. nh 


46 E. 343% 


Pl. com. 398, 


7E. 6. tit. Eſtop. 
Br. 222. 


12391 


1 


the pleading of them with the clauſe of Cut dicitur ) any candle 
And concluſions ſhall not be wrought by e 2 


of Pardons. Cap. 10g, 


or implication 


of a thing that is not directly alledged. But if the pardon or licenſe 


had been affirmative and direct without the clauſe, a d 


citur, it had 


peen a concluſion, and ſo had the pleading thereof been alſo. Laſt. 
x, it was reſolved, that in caſe of the pardon or licenſe with the 
celauſe, ur dicitur; if the party confeſſe the tenure that plead the 

_ fame; as to ſay, bene of verum e, that the land is holden by knights 
ſervice in capite, and 5 the pardon or licenſe, this ſhall con. 


clude: and ſome of the barons faid, that according to theſe re. 


ſolutions it hath been uſed in the exchequer, and many preſidents be 
there accordingly : and by theſe reſolutions the books aboveſaid 
fall the better be underſtoob ed. 


2 R. 3. 4. lib. 5. 


If the king releaſe to A all debts, and in truth A and B by 


indebted, this ſhall not diſcharge B: but otherwiſe it is in the 
on of a ſubject, for in that caſe the releaſe to one diſchargeth WM 
If one be indebted to the king, if the king pardon or releaſe the 


debt, the action and fuit for the debt is diſcharged, and if he pardon 


br releaſe the action and ſuit, the debt is diſcharged; and ſoit isin 
both theſe caſes in the caſe of a ſubſece. 5 


A man is indicted of treſpaſſe and a ed at the ſuit of the | 


king. Rex pardonavit utlegariam in eum promulgat', et quicquid ad eum 


Feertinet, and notwithſtanding the defendant ſhall make fine, for it 
ſieemeth that theſe words, quicguid ad eum pertine?, without any re- 
ference, are too generall to diſpenſe with the fine. 


WWWe finde alſo a diſcharge of further proceeding directed to the 
judges of the court, &c. (not by any pardon of the offence) but 
the kings acknowledgement under the great ſeale of the parties in- 
nocency, with commandement to the judges, that in the former 
proceedings and proces, &c. they ſhall altogether ſurceaſe: where- 
upon the court will award that the party ſhall go /ine dre, and that 
there ſhall be no further proceeding againſt him: as taking one ex- 


_ © Coram rege. 
: rot. 38. Wy 


ample for many. William de Melton archbiſhop of York was ac. 
cuſed in the kings bench coram rege et concilio ſuo, in am 3 E. 3. 


for adherency to Edmond earle of Kent in his treaſons, wREreunts 
the archbiſhop pleaded not guilty; and after two writs of vente 


Fac. awarded, the king directed his writ under the great ſeal to tne | 
Judges of the kings bench, to this effect. Licet weneravii's 1 
Millielmus archiepiſcopus Eborum, et Stephanus London epiſclfus, fe, 
diverſa br ia naſira coram nobis ad ſettam noſtram implacitentur 9 
quod ipſi Edmundo nuper comiti Kantiæ adhaiſſe debuer ant fal 1 17 | 
præ dict. archiepiſcopus et epiſcopus de adhefime predict. 01111? imm ute 


N i 3 98 9 ltes : 
reputamus : vobis mandamus, quod placitis prædictis coram nobis 


. . . —— . p D:- 
rius tenen omnino ſuper/edeatis.  Tefte me ipſo apud Me. 12 die 


. . : ] = ven 
cembr. anno Tegnt nofiri 4. The award of the court that 5 js 
thereupon, is very obſervable, viz. Cujus brevis præ tent, conful 


Paſch. 41. 3. aut 
Coram rege. 


n 


writ, Theſe men (it may be) thought that the taking ot the Fat i] 


Procedatur verſus eum. 


, quod prœ dict. archiepiſcopus eat inde fine die, Oc. Et ulterius Hi 


Stephen Graveſend biſhop of London was charged with the fa | 


| ' : 7 t narliament 
offence in parliament, anno 3 E. 3. whence by order - res 5 
the matter was referred to the kings bench to be tried, | 


| | 5 5 ſame 
pleaded not guilty, and after was diſcharged ut ſupra, by be. 5 | 
x 


< 


\ 


ſhould be an implyed confeſſion of the fault, and therefore went a 
new way: but no man that is wiſe and well adviſed will refuſe God 


the pardon is the ſafeſt and ſureſt way. 
| Tama f felony, and forins; 
priſon the king may under the great, ſeale reciting 
retain him to ſerve in his wars on this fide or beyond the ſeas: this 
charter he may plead, and the court ought to allow it. As for ex- 
ample: Quidam indictatus de felonia, et inde eulp. dicit 670 rex 
| am conduxit, et inde producit cartam, quod rex eum conduxit in vaſc. 


cannot have ſuch a recitall of the truth of the caſe: and ® writs of 
protection lye not in caſe of felony, nor is it to be allowed to any 
J Sn en 
d One indicted of felony, 


and alſo to his name; and becauſe the court perceived that it was 
the kings meaning he ſhould be pardoned, he was remanded to get 
. apt EE ER TI ny 

e What things be requiſite to a pardon of outlawry, ſee the ſta- 
When the parties defendants appeared to the court to be poore, 
| and were to be amerced or fined, the entry of ancient time was, 
naa per quftic; quia panperes.. 8 


elt is obſerved that repeals by parliament of pardons lawfully 


of evill event. 


n of th 


and wherein, and how they are to be eaſed. _ 


So odious was perjury, that by the law of G 
pardoned ; Non miſercberis ejus, fre 


_ treaſon, or felony, 
Ter heir is reſtored, 
and ſeeing we have 
ent in thoſe caſes, th 
| Pardon reſtore the par 


10 1 228 upon plain and direct evidence, (as before is ſaid) 


$7 $ 


ind the kings pardon how often ſo ever he may have it; for there 
b no man but offendeth God and the king almoſt every day, and 


in exercitu, et dicta carta allocata fuit per curiam. But a prote n 
heth not in that caſe: becauſe a protection is a formed writ, and 


ono nb] cog; Hao 
forth a charter of pardon which was diſcordant to the indictment, 


commons, for they know beſt, where the fhooe wringeth them, 


od it was not to be others. 


formerly ſpoken how far, and to what in- 
the king of his grace may by his charter of 
eden ty: we ſhall now treat of the reſtitution of 
-nquent, or of his or her heirs by parliament. Attainders 


arty be exceuted, reſtirurion may be had of his lancs, 
| £4.58 l | | TY : , | « | 


F239 


\ man be indicted of felony, and found guilty and, being in 
JJ. 
Paſch. 22 E. 3. 


tit. cor. 239. Co- 


ram rege. 


4 [240] 


6. 3. ; 


See the firſt part 


of the Inſtitutes, 


d AM. p. 46, © 


by 5 E. 3. cap. 12. . 
d Paſch. 8 E. 1. 


in banco Rot. 79. 
| Abbas de Bur. 
JJ 
5 Piel: 
22 N. % nu. , 
„ 
„ 
4 R. 2. nu. 30 
r 
aud duly obtained, have been ſeeds of great diſcontentment, and 


2 H. 4. ca. 13. : 


5 H. 4 ca. 15. 


4 H. 5. cap. 8. 


a ſhort and effee⸗-⸗ | 
tuall pardon, _ 
and nſany others. 85 


HERE is another work of grace and mercy, that is, when VER 
any man or woman being attainted of high treaſon, petit 
(whereby the blood is corrupted, &c.) or his 
8 ee the firſt part 
of the Inſtitutes, 


ſect. 1. fo. 8. a. 


& 646, 647. 745. = 


Vid, cap. Pare, 
don. fol. 233. 
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_ Gow a6 266 in priſtinum flatum reducere, _ 


10. Reſtitutio make his reſort as heir in blood to the party attainted ar 
F en | e party attainted and 
I C 1 . ti m. ON: 2 2 „ . | | - . 

- Reviretio in in- this is a reſtitution ſecundum quid, or in part. And ſome be gene. 
tegrum. Fall reſtitutions, to blood, honours, dignities, Inheritance, and all 


Brit. ca. 13. 10 Eliz. fo. 274. in Petition: and Rot. Par. 23 Eliz. of the earl of 
. 23- r0Eliz, Arundel, &c. Of the ſecond you may reade 15 E. 3. tit, Pet. 
Dier 274. tion 2. 3 H. 7. fo. 15. a. 10 H. 7. 22, 23. pl. com. fo. 15;. 


24] And the reaſon wherefore the king may by his charter pardon 
24. 6. "rag 2 
pings rd part feited by the attainder, and remaining in the crown is, for tht} 
ol the Inſtitutes. No perſon hath thereby any prejudice ; but to make“ reſtitution off 
| ſet. 646, 647. his blood he cannot do it, but by act of parliament, becauſe it 


"66 i Ee 
2 2 700 „ ſhould be to the prejudice of others. 


5 n religiaſarum, hoſpitalium, et aliorum oterum charitatis benignior, in 
Dier ubi ſup. Yeflamentis magis benigna, in reflitutionibus benigniſima. For it i 
41 E. 3.5. b. holden in our books, that in reſtitutions the king himfelf hath no 
27 Al. p46. favour, nor his prerogative any exemption, but the party reſtored 19 
29 E. 3.79. d king H. 3. was intitled, &c. to the lands of William de AlboY 
20 Ela. Dier Monaſterio by his attainder, and granted the ſame to Robert de 


5 on 9 Mares and his heirs, donec eas reddiderit rectis lred bus per aw 


1 
* 
'N 


1 85 8 William de Albo Monaſterio (being dead) could have 1 . 
18 E. 3. 21, 22. ſpect of the attainder and corruption of blood no right heir; Jet 
24 F. 3. 29. becauſe it was to make reſtitution, it had a moſt benigne imp. 

5 1 4,306 0m SO mo go 

3 2 3 William Lo. Zouche of Mortimer and Elianor his wife pe 

62. Norff, to be reſtored to their land of Glannor and Morgannon in W _— 

| _w Par. _ the mannor of Haveley in the county of N * 2 1 

5 . uu. 18. 5 f he K £2 | heir je inherit. 1 
1 Teukeſbury in the county of Gloceſter, being the! 
of the roll. 


N 
» 1 - n 
* 


1 eee 
»An example Henry Courtney marquiſſe of Exeter and carl e . 
of reſtitution in ing iſſue Edward Courtney, his only ſonne, was attainted 


. tn. 


Ec. but not of his life. Generally, Refimere nikil alu 1 
Job 12. 23. 42. Ot reſtitutions by parliament ſome be in blood only, (that i 10 
other his 


aneeſtors, and not to any dignity, inheritance of lands, &c.) and 


_ that was loſt by the attainder: and that is re/titutio in integrum, with 
an addition ſometimes, that it ſhall be lawfull for the party reſtored] 
and his heirs, to enter, && c. Of the firſt you may reade in Dier 


Rot. Par, 13 H. 4. nu, 20, &c. Of both of them you may 
_ reade plentifully in qur books, and parliament rolls, and in di. 
vers of them with addition of entry. See 1 H. 8. Kelw. 13. 
Sir William Oldehalls caſe, 4 H. 7. 7. Lo. Ormonds cafe, Rot. 
Parl. 11 H. 4. nu. 42. Rich. de Haſtings caſe, and Rot, Parl. 
14 E. 4. nu. 4. Sir Joh. Forteſcues cafe, attainted of treaſon inf 


the execution, and reſtore the party or his heirs to the lands for- 


— 


In cartis benigna Hacienda t interpretatio, in fundationibus dium 4 


tem ſugm, vel per pacem. And albeit at the making of this grant 


the ſaid Elianor: who by the extort means of Roger late earle oN 

Ml.irch, were inforced to paſſe the ſame to the king by fine, in c 
ſideration of ten thouſand pounds the king reſtored them thereto as 

in their former eſtate. 8 e ö 


H. 8. and in | | | 


blood only, _ c 1e n law in am 31 4 
_ treaſon by the courſe of the common 1a 3 Queen Mary] 


11H. 4+ nu. 42. a was alſ. ainted by act f parliament. 
H. . nu. 10, the ſame year was allo attainted by act of parliam i rant 
40 — by her letters patents bearing date 18th Sept. anno f. 7737 ſu * 


f N 0 a — &c. | 1 
ed the mannors of P and O, &c. in the county of Devon, &. 


A. - he: OS. e TT oo Tm —_—_ oO 


Edward earl 


(Cap. 106. Of Reſtitutions. 


the ſaid Edward 


in the ſame year, ward and 


at a parliament then holden, the ſaid 


Courtney and his heirs: and afterwards 6 Oobrit 


241 


his heires were from thenceforth by authority of that act reſtored - 


ind inabled only in blood, as well as ſonne and heir of the ſaid 


hun marquiſſe his father, as to all and every other collaterall and 
ineall anceſtor and anceſtors of the ſaid Edward. And that the ſe- 
rerall attainders againſt the ſaid lord marquiſſe for the attainder of 


| the (aid lord marquiſſe be not in any wile prejudiciall or hurtfull to 


the faid Edward or his heirs for the corruption of the blood only 


or the ſaid Edward, but that the ſeverall attainders and either of ; 


them be againſt him, and his heirs for the corruption of blood only, 
utterly void. Provided always that the ſaid act, ne any thing there- 
in contained, ſhould not in any wiſe extend to give any benefit or 


advantage to the ſaid Edward, ne to his heirs, to demand, claime, 


or challenge any honors, caſtles, &c. ne any other hereditaments 


whatſoever whereunto H. 8. and E. 6. or either of them was en 


ttuled, or ought to have and enjoy by reaſon of the ſaid ſeveral at- 
tzinders of the {aid late lord marquiſſe, or of either of them. Ed- 


ward Courtney died ſeiſed of the ſaid mannors without iſſue, 18 


Septemb. annis 3 and 4 Ph. & Mar. and Reinold Mohun, Alex- 
ander Arundell, N Vinian the younger, John Trelawny Eſq. 
and Margaret Buller widow, were 


is collateral couſins and heirs: 


Mic. 3 5 36E!. | I 


and whether the ſaid reſtitution extended to the heirs collaterall of 
the ſaid Edward, was by the queens commandment referred to tze 
conſideration of the two chief juſtices Popham and Anderſon, Pe- 
tyam chief baron, and to Egerton attorny, and to the ſolicitor ge- 
nerall, And it was reſolved, that by reaſon of the attainder of the 
lord marquiſſe, if there had been no act of reſtitution, the heirs 
collaterall of the ſaid Edward could not have inherited to the faid 
Edward, in refpe& of the corruption of the blood wrought by the 
{aid attainder only: hereupon it was objected, that when it was en- 
ated by the ſaid act of reſtitution, that the ſaid Edward and his 
heirs ſhould be reſtored and inabled in blood only as ſonne and heir 

to his faid father, as all his anceſtors lineall and collaterall, that 


| the faid reſtitution extended only to his heirs lineall, for other heirs 


he could not have as long as the ſaid attainders of the marquiſſe 
ſtood in force, and the words of the act of reſtitution to Edward 


due conſideration had of the caſe, it was (una voce) reſolved by 
them all, that corruption ↄf blood is a diſtin& penalty inflicted by 


lay; and that the ſaid act of reſtitution did extend to the heirs col- 
| kterall of the ſaid Edward, (having no heirs lineall) as to the 


and his heirs, might be ſatisfied with the heirs lineall. And upon 1 8 


and reſtoring of the blood, and avoiding of the corruption 


enabled him in blood ouly as heir to his father, thereby he and his 


cleering 
tereof. and that it had been ſufficient if the act had reſtored and 


eirs, as well collateral as lineall, might make their deſcent or re- 
| M from the marquiſſe (for there was the ſtop and corruption) and 
om all other the anceſtors of the ſaid Edward, lineall or collaterall, 


and ex abundanti the other clauſe alſo is added, for the more mani- 


"argaret Plantagenet was daughter to George duke of Clarence 
Manted of high treaſon by act of parliament 17 E. 4. and ſiſter of 


Warwick, only ſonne of the ſaid George, and Iſabel 


eſt daughter of Richard Nevil earle of Warwick and ner b | 


ws 


Statutede 5 H. 8. 
not in print. 


5 14 R. 2. Be 44 


2 Rot. par. 
18 E. 1. nu. 11. 
of Liberties, 

Stanf. pl. cor. 

. 165, 166, 
167. 186. 66. 

296. 107. 
F. N. B. 66. a. 
db 21 H. 8. cap. 

r 
nos. 


55 Lib. fo. 110. 


N Of Reſtitutions. . Cap. 106 
which Edward was attainted of high treaſon in anno 1 5 H. 5. het 
hn Earle of Oxford then being high ſteward of England. II 
ſaid Margaret was by act of parliament anno 5 H. 8. . an to tl 
ſtyle, ſtate, name, title, honour, and dignity of the counteſſe of g 
liſbury, (ſhe was the laſt of the ſirname of Plantagenet) which a 
is very well penned, and worthy the reading for many reſpects, ar 
the preamble thereof, inter alia. FCC 
Bills of reſtitution may begin in the partiament, either in th 
houſe of commons, or in the lords houſe. 
There be alſo other kinds of reſtitutions to be treated of amonof 
the pleas of the crown, as reſtitution of goods upon an appel 
whereof you ſhall reade in Stanford with this addition. Vide lib, i 
fo. 110. A. 21 E. A . F 
And by the ſtatute of 21 H. 8. cap. 11. reſtitution is to b 


granted upon an indictment, &c. For by the common law th 


party ſhould not be reſtored to his goods upon an indictment (be 
cauſe it is the ſuit of the king) albeit the enqueſt found that thE 


party had made freſh ſuit. But reſtitution was to be made upon ar 


appeal which is the ſuit of the party” 


= 


Stan 267. a. b. See Stanford alſo fo. 167. a. b. whereunto you may adde Li 


5. fo. I10. a. & Lib. 6. fo. 80. where you ſhall finde, that though 
this ſtatute of 21 H. 8. ſpeak only of the party robbed, yet his 


executors are within the ſtatute, and ſo are his adminiſtrators. For 


it is a beneficiall law, and giveth a more ſpeedy remedy to the 


party robbed, &c. then the common law gave by way of appeal, 


and therefore ought to be conſtrued beneficially. _ 


F. N. B. 66. a. : 
S8 E. 2. tit. For- 


iture 34. 


3 E. 3. cor. 36 5. 
Vid. 40 E. 3. 
432. lib. 5. fo. 110. 
Hoſtons caſe. 


> 8 H. 6. cap. 9. f 


See the ſecond 
part of the Inſtit. 


: 5 a cap. 1 
„ 


431 Eliz. cap. 1 I. | 


VPoice 4 Maria, 


Dier 141. 


Nide the Regiſter, 68. b. that in fome caſes when the king 


ought ex merito juſtitiæ to make reſtitution to the party: yet for) 
the honour of the king the writ ſaith, Sine dilatione, reftituas d: 


_ gratia noftra ſpeciali, which derogate nothing from the right of the 


ſubject, when right is accompanied with grace. 


Laſtly, there are other lawes concerning reſtitutions of another] 
kind. © As by the ſtatute of 8 H. 6. reſtitution is to be made, 
when he that hath any eſtate of inheritance or freehold is diſſeiſed 
by forcible entry or forcible deteyner. 4 By the ſtatute of 31 Elia. 


there ſhall be no reſtitution by the ſtatute of 8 H. 6. upon an in- 


dictment of forcible entry or forcible deteyner, u here the deten- | 
dant hath been three whole years together before the day of ſuch 


indictment e in quiet poſſeſſion, and his eſtate not ended, according 
do the true meaning of a proviſo ift the ſaid ſtatute of 8 H. 6. as 


d act of 31 Elizabet 


By the ſtatute of 21 Jac. regis, ſuch judges, juſtices, or Juſtice, | 
as are enabled to give reſtitution of poſſeſſion unto tenants of any 


21 Jac. cap. 15. 
By the ftatute of 
8 H. 6. cap. 9. 


eſtate * of frechold, &c. ſhall by reaſon of this act of 21 Jac. 
have the like and the ſame authority upon indictment of ſuch for- 


cible entries or forcible with-holdings before them duly found, to 
r 


ive\like poſſeſſion unto tenant for years, tenant by copie of court 
oll⸗ guardens by kni ghts ſervice, tenants by elegit, ſtatute mer- 


chant, or by Nature flaple, 

And for as much (as it hath been ſaid) no reſtitution ought to 
be made where the defendant or party indicted in caſe of freehol 
hath been in poſſeſſion by the ſpace of three whole years, &c. 
they having the like and ſame authority in caſe of tenant for dan 
tenant by copie of court roll, and other the tenants above au 
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unnot give reſtitution or poſſeſſion, "where the party indicted hath 
teen in quiet poſſeſſion by the ſpace of three whole years. Nota, 
this act of 21 Jac. extends nat to a garden in ſoccage, nor to a 
len or keeper of a park: neither (as ſome hold) doth it extend . 
t him, that by a laſt will hath an intereſt in lands or tenements 
until debts and legacies be paid, becauſe certain tenants be parti- 
cularly nominated, and this is caſus omiſſus. But this being a be- 
reficiall law to reſtore him, that right hath, to his poſſeſſion of  _. 
nds, Kc. whereof he was wrongfully by force diſpoſſeſt, or by 
force withholden, & c. and being in like caſe in equall miſchief, 
others do hold, that this act extendeth to this caſe of ſuch a de- 
viſe, Kc. and ſo it is for a tenant for a year, or for an halfe, or 
CPP A ĩ INTO | 
See the ſtatute of 32 H. 8. cap. 3. where the particular 
tenant charged with more then the land is worth, may after his 
term expired hold over untill he be ſatisfied, & c. in equall caſe with 
een TT TEA» JJͤ;%/ͤ 0 ! 
Nita, there be divers preſidents in the chancery for reſtitution * Reſtitution of 
by writ to be made after execution upon a ſtatute ſtaple. — 2 
Au 25 H. 6. Execution was ſued upon a ſtatute ſtaple, and for enmber ne ben 


that no certificat of the ſtatute, & c. appeared of record, the conu- 8 * 

for had a writ of /uperſedeas out of the chancery with reſtitution 

to be made; and the forme of this writ appeareth in a Regiſter 

JJ on OE oo ns 
In the cafe of Sir Robert Gardner in the time of Sir Thomas 

Bromley lord chancellor, after a fuper/edeas granted, execution was 

done upon a ſtatute ſtaple, whereupon a ſuperſedeas was granted 

with reſtitution reciting the ſpeciall matter. © 

There is another prefident in 33 Eliz. in the caſe of one Car- 

ant, (but there the writ recited no ſpeciall cauſe, but pro. diverſis 
auff et confiderationibus, ) a ſuperſedeas with reſtitution was awarded. 
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ur BPILOGUE. 


T HU'S have we by the great goodneſſe of Almighty God, per 
vario caſus, per tot diſcrimina rerum, brought this work con- 
_ Cerning high treaſon, and other pleas of the crowne, or cri- 
minall cauſes, and of pardons, and reſtitutions, to a concluſion: 
wherein (as we are verily perſwaded) we have made it apparent 
from the lively-yoice of the lawes themſelves, that no country in 
the Chriſtian world have in criminall ' caſes, of higheſt nature, laws 
ſuch expreſſe and defined certainty, and ſo equall between the 
ws and all his ſubjects, as this famous kingdome of England 
wn + being rightly underſtood, and duly executed, to the great 
e of the king, and of the laws, and the happy ſafety of all 
e, and loyall ſubjects. 8 5 TT 
ow 1eelng aſtitia eſ duplex, Viz. ſever? prmiens, et vere præveniens; juſtice divided. 
that is, juſtice Evert pez — we have ſpoken, = 205 E 


diicus inter vos, 


| not frequent and often puniſhment that doth prevent like offences, 


Ty The Epilogue, 


 xruly preventing, or preventing juſtice, {que aZlac 442.;....1 . 
we ave ſpoken onely af the former; wee will rn 92 I 


jon how it Wi 


| place (for a concluſion) point at the other with a di 
may be effected. . de e ä ann | 
True it is, that we have found by wofull experience, that it h 


Melior eft enim juſtitia vere preeveniens, quam ſever? puniens, agreeing | I 


5 with the rule of the phyſitian for the ſafety of the body, Præſal I 


gui ., 


Sta, perlege, $I; 
Seneca li. 1. De 
Clem. cap. 24. 
Non minus prin- 
 Eipi turpia ſunt 
multa ſupplicia, 
guam medico mul- 
3 ta unera. 
8 N merbus ple- 


Uu, ſed morbi 


_ weplefti curatio 


| Corps interficit.. 
e deut. f 5. 4. 


Won erit omnino 


wt benedicat tibi 
Dominus. 
Otioſus nibil cogi- 
at niſi de ventre, 
et venere. 


| Yee before ca. of 
Pardons fo, 236. 


Pſal. 58. 11. 
MMiſericordia do- 
mini præveniet 
mo. 1 Maccab. 
6. 27. Ni præ - 
Vveneris 8 ma- 
Jora quam hc 


ffacient et non po- * 25 . 5 n 5 

ttrit eos obtinere. 3 & 4 E. 6. ca. 5. in the preamble. Inprimis intereſt reipublicæ, 125 in regno c 
 fervetur, & quæcungue paci adverſentur, provide declinentur. 1 Mar. cap. 12. 32 H. 
the fourth part of the Inſtitutes, fo. 312. * JJ eee 6 


gled on that curſed tree of the gallows, inſomuch as if in a large | 1 


year, throughout Englan 


formed, verbo informante, the outward man will be the eafilier re. 


_ edly by preventing juſtice avoid idleneſſe in all, (one of the foul and 
fatall channels that lead into mare mortuum) and by honeſt trades 


be good laws already to puniſh idleneſſe, but none of ſufficient 3 
force or effect to ſet youth, or the idle on wor. 


But the conſideration of this preventing juſtice were worthy of 
the wiſdome of a parliament, and in the mean time expert and wiſe 
men to make preparation for the ſame, as the text faith, at benedicat | I 
eis dominus. Bleſſed ſhall he be that layeth the firſt ſtone of tis 
building, more bleſſed that proceeds in it, moſt of all that finiſheth 3 


N Et pergrata Deus nobis hare otia fecit, 


cautela, quam medela : and it is a certain rule, that deli ea [25 Wl 
cammitti quæ ſæpe vindicantur ; thoſe offences are often commitied. Ml 
that are often puniſhed: for the frequency of the puniſhment: Ml 


makes it ſo familiar as it is not feared. For example, what a la. I 
mentable caſe it is ſo ſee ſo many Chriſtian men and women ſtran. Ml 


field a man might ſee —_— all the Chriſtians, that but in one 

come to that untimely and ignominious Wl 
death, if there were any ſpark of grace, or charity in him, ii Wl 
would make his heart to bleed for pity and compaſſion. (But here 
T leave to divines to inform the inward man, who being well in- I 
formed, virga reformante.) © - © -  , © 
n juſtice conſiſteth in three things. Firſt, in the Wl 


This pr 1 
good educben of youth, and that both by good inſtruction WY 


of them in the grounds of the true religion of Almighty God, and 
by learning ſome knowledge or trade in their tender years, ſo aa MR 
there ſhould not be an idle purſe, or a“ begger, but that every | 
childe, male or female, whoſe 

ſeaven years earn their own living: for ars fit quod a teneris prinum 


parents are poor, might at the age of 


confungitur annis: and this, for the time to come, would undoubt- 


cauſe them to become good members in the common- wealth. 
Secondly, in the execution of good laws: True it is that there 
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Thirdly, that foraſmuch as many doe offend in hope of pardon, 
that pardons be very rarely granted, for the reaſons in the chapter 
JJ. 8 
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it, to the glory of God, and the honour of our king and nation. 


8. ca. Jo See 


Optimus eft patriæ jura referre labor. 


+ Deoglvia, e gratis 


T1-N 1-8: 


Ability and Diſability. | 


| Wiz no man of full age mall be 


received in any Plea to diſable him- 
ſelf. NE 


Abdi uration 21 — ; 


| Ns les . 1 
Sanctuary the ground of Abjuration. : 


day. 


In what caſes a man may. abjure, and in 
216, 217 


what not. » Fe 
The jndgement in caſe of Abjuration, and 


What is implied in it. | 
Where a felon that Ow out of Pr ifon may 7 
take Sanctuary. ps 


| Where i it ſhall be F elon 


themſelyes, and what they forfeit, 102 


Where none EW to be _ to a country 5 
„„ 1 85 | 


: of Infidels, | 5 
| Ay. vide Principal 

- Adjournment. 
men a Commiſſion, Hac 15 ice may be ads 

 _ Coe hh 31 

Affrays. 

Tide definition of an Affray. | 2 85 758 
 Aftrays inquirable ; in Leets.:- ib. = 


| What perſons are bound to part Affrays. ib. 5 
The L of thoſe hk ſhall refuſe to : 


Aliens. = | 
What Aliens may commit treaſon, and what - 
n, : | | 


| The — where the party is fined, 13 "Wa | 


Where he is amerced. 218 


Where a town ſhall be amerced for a Murder 
committed i in it, and where not. 353 


Auna, Diem & vaſun. 3 1 
Apparel. TY 


How th Re bande now concerning Ap- 5 


2 "a Trig? of appar is beſt cured. 


9g 


"oo * 
Appeals of Rape. 


3 Where e ſhall not have their Clergy. 

i 5 . | 

ibid. | | 

What kind of Abj uration remains at 2 8 
a | l. | | 

: The ancient execution in an Appeal. 


What the concluſion ſhall be in an PIG oi 
Where the Plaintiff is maimed and cannot 
75 EH Rs | 
The judgment in an Appeal where the De- 


y in Recufants that 
refuſe to abjure. How they may diſcharge I 


- The deſcription of hin. 8 
Who may be Approvers and who not. 


an 


5 6 Who may puniſh thoſe chat go armed con- 


A 
* A B 1. E 


To THE 


Thr Part of the Inftitutes of the I La vs if England, 


mY 5 
Appeals anciently of High Treafon. 7 12 . 


No Appeal of . can be nn. in 


Parliament. 55 31 


1416 5 
Where a 1 * Man-Qlaughter and 
Clergy prayed ſhall be good Bar in an ap-- 


join Battel. 132 


fendant is flain or vanquiſned. 212 


Where a man attainted i is llain, the wife: may : 
| 1 „„ 
| | Where x the — cannot * an dons. 2 


have an Appeal. 


* pprover. = 


i | 


Where none can be an Approver upon an 


Appeal, and where an Approvement ſhall _ 
ceaſe upon an Appeal brought. 1b. 


8 5 | Of what offences an Approvement may be. 130 8 


Where the Appellees may join Battel with | 
the Approver, and he ought to combate 
with them all, but not contra. the. 


5 Where the Approver is pardoned | the Appel- 85 
lee ſhall be diſ charged. 16. 


5 Where an Approver refuſing the combat 


hall have Nen, a8 in | Caſe of Petit 


r . 1 
No Juſtice of peace, nor 0 Lord High 555 


Steward of En gland can allign a Coroner 


Armour and . 


An makes upon the ſtatute of 2 E. 3. 


cap. 3. concerning riding armed. 160 
T he puniſhment of thoſe that ride or go 
armed before this Act and fince, 114, 7 i 

| 102 


trary to this ſtatute, 162 


No Armour is to be worn where the Par- | 


| Laimont. is Boten. 160 


Arreſt. 


3 


ibs BY 


to an u Approver. 5 e 1b. : 


Ar r eſt, ; 


Where the Arreſt of a man ſhall be lawful _ 


upon a ſuſpicion, and where not. 


Aſſent. 


118 


Conſenter. | 
Attainder. 


beſore Attainder, he forfeits nothing. 


Where Attainders for treaſon may be re- 
8 31, 214, 215 


| verſed, and where not. 
Where Auter foitæ Attaint for the ſame offence 
is a good Plea, and where not. 
5 is a good Plea, and where not. 
reſts and executions for Debts. 
of Debt or any other Action. 
have her Appeal. 
to him and his heirs. 


Rape. 8 
1 Where an 1 18 . out of any 


general Pardon, an Attainder for that 5 


efence is alſo excepted. 


Attaint, wide Jurors. 8 


Authority. 


Where a Statute ges authority to divers or 5 
any two of them, one ſhall ſuffice to ex- 
5 ecute che Wen if there be no more. 

| woo "Eee 


| Bailment, 


| w HEN : a man ſhall be laid to have FRY . 
"+ SV Wh his poſſeſnon, and when in his 
8 108 85 

88 _ The puniſhment anciently nd at this day fo 
w 159 
Campio, the Etymology of the word, what a 


. charge. 
Battel. 


7 In What <afes trial by Battel mall be. 5 


Champion ſignifies, and who. may be a 
Champion. 


to direct the Combat, and where not. 26, 
po Where aChampion ! kills another forfeits 


nothing. CE os EIS. + 
Where a Champion pee Craven or \Ro- 
creant, what he forfeits, 1 ib. | 
Craven & Recreantia, unde derivantur; ONE 


Tar TABLE. 


pellee that is vanquiſhed. 


Where an Appellant and an Appellee com. 
The difference between an Aﬀenter FEY a 
| OY. 585 


3 | 3 | WEI. Five kinds of 1 the Alchymiſt, con. 
Where a man commits treafon, and = 105 


213 © | 
Where Alterfoitæ Attaint for another offence „ 
ib. | 
Where a man attainted ſhall be liable to 5 Os: Ts 
Is 213, 215 | 
Where an Attainder is no Plea in an Action All Bonds and writings ITY to the Kings 
_ „ 215 
8 Where a man attainted 1 is _ his wife may 7 
Ki Where a man attainted may purchaſe Jand ry 
Where a perſon attainted may have an Action | 
| of Battery, or an dro on of Maihem or 
Do 10. SY 


Where a Bond exacted by an Eccleſiaſtical 


8 „ 
80 | Bribery, oy 
| T be definition and derivation of the wok 
by 55 
; The d iris between Bribery and fa | 
& OR i So 
Who may commit ethers; ; 147 148 


1 2355 238 8 - 
0 Where bribery may be committed although 


- He that offers a ne to a Judge i is puniſh- 


1 A ſevere e judgment. given againſt a Judge for 


21 "Rrothel-bouſes againſt the Law of God and 


. Where the Judges of the 8 Law ought a 


Where Battel is joined, and the Champion 
becomes _ he Tr de N 158 


„ Se 


Where after iſſue joyned the trial by Battel 
is become impoſlible by the act of God 
the Appellee ſhall be diſcharged. 1 39 


The puniſhment of an Appellant or an Ap. 
af 
bat until N. * the Appellee ſhall go 


free. 155 ib. 


Beggers. 


. Monopoliſt, Informer and Poet, 75 


Benefices. 

Where Eccleſiaſtical Dignities mal be ꝛc⸗ 
_ counted CY and Ware! not. 15 
inde. ; 


Where a $ubjeR i is bound to do # any thing o 


the King as his liege Lord, no Bond is to 
be exacted of him. - 149 | 


diſhonour are againſt Law, and void. i, 


-T not en * Law ſhall be 


no ſuit dependeth. „ 148 


able. „ 

What offices are within the ſtatute of 5 E. b. 

Py” 16. made Jor. * of Bribery, | 
„„ 


Bribery. | „5 


A Lord Chancalias 35 a 7 Treaſurer of 


England ſentenced 5 in Far Lament for 
Bribery. e Sar 


e, e 149 110 225 


1 To 


the Nation, and how puniſhed. 203 

Brothel houſes anciently ſuffered, and when 
firſt prohibited. 205 20 

The puniſhment of Harlots found within 4 
verge of the Court. 2057 25 


| The cuſtom of London for entring into 


houſe and carrying a Harlot to js Prove 
good. 2 


: common 
Adultery anciently puniſh d at ; th n 


law. — 
Bogze 
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Bagger. 
Yhe nature, definition and derivation of i it, 38 
The ſereral ancient puniſhments of it. ib. 


How much is THT to make a Buggery. 


59 
How the Indictment of i it unn. ih. 
Where in Buggery it ſhall be felony i in the 
agent ye Sk . ib. 
Balldiags 
What caſtles nd houſes are prohibited ſub- | 
jects to build. Es 201 | 
The building | of Vaults lawful, and whence 
uſed, . „„ 
The building of Light-houſes, Sea-marks - 
Beacons unlawful. 204 


Where none may erect any building upon his 
own ground within the Kings Foreſt. ib. 


Where none can be charged with building 


but by Act of Parliament. ws 
What things the Lord of the ſoil may build 
where others haye Common or CT, mT 


Exceſs of Ty very prejudicial. 20 8 The puniſhment of ace that t e or 


ſtrike in Church or Church-yard. 176, 199 _ ES 


| Who hath liberty to build Churches by the | 
Common Law. _ en 


: Where a man may be to have an Iſle 


Dolle. . 
Where it thall * Felony to bring i in any 


Bulls of excommunication from foreign 
ed and how | ao puniſhed. 
| vg 3 101 | 


"Jane: 


The lefinition and derivation of the wa 6 3 
How anciently called. 65 
What ſhall be ſaid an Entry into and break- 

ing of a houſe to make it Burglary. 64 


Wan ſhall be ſaid a Manſion houſe, the 
mani whereof makes it Burglary. 


When 
and from 


| Burning of "II BY 


Ancient 
houſes, 


Th 
What houſes it ſhall be Felony to burn, and 
what not. ib. 


5 2 barn, and where not. 


624, 65 | 
Where it mall be Burglary li in all, although 7 
but one enter. „ - 


| Where a man may commit Burglary though 


he b : 2 Do 
reak not the houſe. 15. Where the King way pardon the burning of -- 


the hand, | es 

5 None ought to make purgation at this day. iz. 
Where the ordinary may WOW Clergy we 
diſallow it. | 10. : 

| Where Clergy ſhall be ied upon a trial ina 


To break an houſe with an intent to beat = 
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